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1 INTRODUCTION

This document, in combination with the Draft Environmental Impact Statement (DEIS) dated
February 2006, for the proposed Towne Center at Watertown, which is incorporated herein
by referenced thereto, comprise the Final Environmental Impact Statement (FEIS) for the
proposed project. This Final Environmental Impact Statement is prepared in accordance with
New York State3 Environmental Quality Review Act (ECL Article 8; “SEQRA™) and its
regulations at GNYCRR Part 617.

The FEIS consists of responses to all substantive comments raised in the regulatory review
proceedings either during public hearings or through written comments. A record of all
pertinent State Environmental Quality Review Act (SEQRA) documents and notifications are
contained in Appendix K Volume II.

The purpose of the FEIS is to incorporate all substantive comments and questions received
on the DEIS during the comment period between February 8, 2006 and March 17th, 2006
and to provide responses to those comments. The transcripts from the public hearing for the
proposed project, and the full text of written comments from the involved agencies,
interested agencies, and general public are set forth in Appendix K, Volume II of this
document. Responses to each of the comments received, both written and verbal, are
provided in Chapter 2 of this document. Supporting information and documentation
pertaining to the specific responses to the comments have also been provided in Appendix
A-] of this document. Similar comments have been grouped together under a heading that
briefly summarizes the substantive point of those comments and each comment grouping is
followed by a response. The document number and page number from which each
individual comment was pulled is located at the end of each comment. The list of
documents and their document numbers are found at the beginning of Appendix K, Volume
Il of this document.

The intent of the FEIS is to address each substantive comment as sufficiently and specifically
as possible given information developed in the review process to date. In some cases,
additional study or analyses was conducted to respond to a comment. These studies and
analyses may be found in the Appendices A-J of this document and are referenced in the
appropriate response.
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Town[df[Watertown,[INY April[2006

1. Response[fo[Comments[from[Involved[Agencies[and[Town[Consultants

A.[l New[York[$tate[Department[of[Transportation

1.

The[3easonally[adjusted[2006[traffic[¢ounts[are[¢omparable[io[the[2002
and[2004[¢éxisting[¢ounts[included[in[your[JCOR][original[Traffic
Impact[$tudy.

We[tecently[teviewed[ddditional[fraffic[¢ounts[faken[in[¢arly[2006.[These
counts[vere[faken[3ubsequent{o[the[dpening[df[Kohl'sfand[Bed,[Bath[&
Beyond[in[the[Towne[Center[at[Watertown[ds[\vell[@s[@[humber[df[dther
minor[¢ommercial[businesses[ihatfhave[dpened[@long[ihe[Route[3[¢orridor
since[2004.[[We[hote[that[you[3easonally[ddjusted[these[2006[draffic
counts[and[That[these[2006[raffic[¢ounts[@re[tomparable[fo[ihe[2002[&nd
2004[¢éxisting[¢ounts[included[in[your[driginal[TrafficOmpact[$tudy.[[#1,
p.2]

RESPONSE:

Nol[fesponse[iequired.

2.

The[mitigation[putlined[in[the[DOT[December[3,[2004[letter(is[3till
reasonable[and[appropriate[based[dn[the[driginal[TrafficCimpact[Study
and[the[$easonably[adjusted[2006[Iraffic[¢ounts.

Based[dn[he[driginal[Traffic[$tudy[§ubmitted[or[the[Towne[Center[at
Watertown[dnd[¢onsidering[ihe[3easonally[ddjusted[2006[draffic[¢ounts,

the[initigation[Work[dutlined[In[durPecember[3,[2004letter[is[still
reasonable[@nd[@ppropriate.[[#1,[p.2]

RESPONSE:

Nol[fesponse[iequired.

New[York[$tate[Department[of[Environmental[Conservation

1.

Sewer[improvements[¢onstituted[a[$ewer[éxtension[thereby[tequiring
NYS[DEC[teview[and[approval.

In[dccordance[With[pNYCRR[Part[T 50, [Which[vas[éffective[dpn[May[1 1,
2003, [Jewer[éxtensions,[public[drprivate,[nust[be[teviewed[@nd[@pproved
before[¢onstruction[dnd[¢onnection[fo[dny[¢onveyance[fributary[fo[d
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SPDES[permitted[dlischarge.[\3ewer[¢onnection[is[dlefined[@s[A[point[df
connection[between[@[building[and[@[public3ewer.[[A3ewer[éxtension[is
defined[@s[@[hewly[¢onstructed[dr{proposed[3ewer[dlesigned[io[derve[dne

or[nore[dewer[¢onnections.

The[1 0[inch[dliameter[TTown[Pedicated"[3ewer[line[fhat[goes[into[the
project[§ite[from[The[previously[éxisting[3ewer[dlong[duter[Arsenal[$treet
currently[has[iwo[¢onnections[and[is[d[§ewer[¢xtension.[[This[ewer
extension[yvas[¢onstructed[dnd[¢onnected[Withoutihe[tequired[teview[dnd
approval[by[ihisfPepartment.[[Future[proposed[tonnections[o[This[line[Will
be[3ubject{o[this[Pepartment's[teview[@nd[@pproval.[J#2,[p.1]

ok ok ok ok

Any[plans[for[a[hew[pump[3tation[inust[be[teviewed[@nd[@pproved[by[ihis
Department[prior{fo[¢onstruction.[[[The[DEIS[tates[That[The[éxisting[pump
station[lipgrade[Was[@pproved[by[the[Town, [City[@dnd[NYSDOH.[[The
NYSDOHT[has[ho[jurisdiction[in[Shis[tegard.[[\pproval[for[this[project
would[be[from[This[Pepartment,[hot{The[Health[Department.[]#2,[p.2]

RESPONSE:

As[part[df[the[tonstruction[f[the[Kohl’s[and[Bed[Bath[&nd[Beyond[buildings[dn
site,[h[110"[banitary[kewer[Was[fonstructed[fnd[fonnected[}o[the[Jown[bwned
sewer[Jalong[Jthe[Jsouth[Jside[Jof INYS[JRoute[]3.[JJAt[Jthe[Jtime[Jof Jreview[Jand
construction[pflthe[kewer[jt[was[Tonsidered[Yo[be[h[private[kewer[and[hot[h
public[yewer[xtension.[TPriginally[Hescribed[In[the[DDEIS[the[how[Existing[110”
sanitary[]sewer[Jwas[]going[]to[]be[]dedicated[Jto[Jthe[]Town.[J(/n[Jsubsequent
conversations[With[lhe[Town[and[1he[INYSDEC[it[has[been[dlecided[ihat[lhe[3ewer
should[temain[private[inder[COR’s[Townership.[ICOR[Will[be[kesponsible[for&ll
maintenance[pf[the[kewer.[TPlease[Tefer[ o[ the[Bergmann[Wssociates[Jetter[to
NYSDEC[Hated[pril[11 3,[R006[0n[Appendix[D.[TAIso,[The[kivilHrawings[vere
prepared[or[the[Hesign[dfthe[Jewer[and[tonform[3o[P004[Ten[$tates[Standards
and[J 998[NYSDEC[$tandards.[TThe[¢ivil[irawings[have[been[$ent[fo[Ann[Rice[at
the[INYS[IDEC[Hor{teview.[[See[Appendix[D.

2.  Request[io[teview[3ewage[flow[data[and[design[parameters.

As[entioned[in[dur[ctober[$,[2004[¢omment[letter[telative[fo[dhe[first
DEIS[or[this[project,[the[Pepartment[¢ontinues[o[duestion[how[the
proposed[dewage[dlows[for[the[project[ere[dlerived.[[We[inustieview[the
basis[df[dlesign[parameters[as[part[df[durlteview/approval[process,[and[fo
date,[have[hot{3een[the[information[ive[tequested[in[2004.[1#2,[p. 1]
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RESPONSE:

The[INYSDEC[¢lesign[§tandards[for[projected[3ewage[flows[dre[generally[based[dn
a[broad[tange[dfl¢ommercial[lises[and[¢lo[hot[dlifferentiate[ihe[dctuallype[df[lise
and[ihe[dssociated[Water[¢onsumption[for{hat[particular[lise.[[[To[determine[the
amount[Jofwater{Jusage[for[lthe[Joroposed[jproject,[IBergmann[JAssociates[Jused
historical[¢lata[provided[from[the[prospective[tenants[as[fo[the[amount[dflvater
usage[these[lenants[havel[éxperienced[in[$imilar{projects.[This[is[[ore[dccurate
means[for[Hetermining[the[projected3ewage[flows[and[accounts[for[the[lypes[bf
commercial[iise[dnticipated[for(this[project.[[The[fotal[3ewer[flow[dnticipated[for
this[Joroject[Js[132, 700[0GPD.[T1The[Jfollowing[Js[an[Jtemized[Jist[basedJon[Ithe
historical[dlata[provided[by[ihe[prospective[lenants:

Retail[A[(Kohl’s) =1,500[GPD
Retail[B =2,000[GPD
Retail[T =1,500[GPD
Retail[D[Building =7,000[GPD
Restaurant[F =3,500[GPD
Rests.[F1[@and[¥2 =38,700[GPD
Restaurant[(G =4,000[GPD
Retail/Restaurant{H =5,000[GPD
Total =32,700[GPD

3. Aldown[3tream[$ewer[@nalysis[is[heeded.

Aldletailed[dlownstream[3ewer[dnalysis[is[3til[[heeded.[[T hisfivas[@lso[d
comment/concernffaised[in[bur[@ctober[$,[2004letter[fo[dhe[Town
Planning[Board.[lThe[DEIS[dsserts[The[Tity[Wil [be[dble[fo[dccommodate
the[projected[flows[from[This[project,[@nd[it[iecognizes[the[heed[fo[dddress
the[long[term[3olution[o[the[dlownstream[City[3ewer[¢apacity[problem.

The[DEIS[hriefly[discusses[dther/ultimate[dlevelopment[in[this[drea,[Juch[ds
the[inall[¢xpansion,[Toews,[K[Mart,[Inew[building"[in[{ront[df[Wal[Mart,
etc.[However,[there[has[been[dignificant{dlevelopment[in[the[TCity
upstream[df[ihe[problem[3ewer[location.[[Have[these[¢ontributory[lows
been[faken[into[dccount?[[#2,p.2]

RESPONSE:

In[dliscussions[ihe[@pplicant, [COR[Route[3[Company, [1LC,[CORad[vith[Ghe[Tity
of[Watertown, [the[Jown[bf{ Watertown[&nd[the[Jown[Engineer,[Bernier[{arr,[It
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was[linderstood[that[The[xisting[flows[from[ISewer[District[J# 2[heeded[ o[ be
studied[Jto[determine[the[Jmaximum[Kaily[¥low[Jinto[Xhe[ICity[kystem[Jand[lalso
establish[What[peaking[factors[3hould[be[lised[for[inaximum[Haily[flow[and[peak
hourly[flow.[[The[flow[fates[and[peaking[Tactors[Were[¢stablished[by[Bernier[Carr
in[thelhttached[Jetter[Hated[January[T1 7,[R005.[Tbee[Appendix[D.[TThe[ICity[bf
Watertown[and[Jown[bf[Watertown[{reated[d[Memorandum[bfllUnderstanding,
(“MOU"),[Uising[the[Hatalestablished[in[the[Bernier[Carr[letter[With[the[intent[fo
ensure[that[the[3ewer[dlischarge[from[the[force[inain[df[the[Town s[pump[3tation
to[the[Tity's[¢ollection[3ystem[Would[be[ianaged[dt[an[dgreed[Uipon[fate[dfflow
so[@s[hot[Io[bver[lax[the[existing[City[3ewer[3ystem.[[bee[DEIS, [Appendix[YHor[&
copy[dflthe[lMOU.[The[MOU[éstablished[the[Town s[annual[average[flow[tate[fo
be[7 44,000[GPDvith[d[hormal[pumping[iate[df[] 60[gpm[and[The[peakflow(late
shalllhot[&xceed[BOO[gpm[Tor[&[period[dfJ 5[minutesWith[an[interval[dflho[less
than[BO[minutes[between[periods[df peak[Mlow.[[This[Hata[Was[lised[&s[the[basis
for[the[proposed[minor[lipgrades[to[the[Jown s[3anitary[$ewer[pump[$tation[to
mitigate[the[Jmpact[the[proposed[Towne[ICenter[ ht[Watertown[project[Jvould
have[bn[the[éxisting[3anitary[$ewer.[TThe[proposed[work[included[teplacing[the
existing[Joumps[with[Variable[JFrequency[Drive[Jpumps, [adding[R[15,000[gallon
storage[lank[&nd[providing[a[flow[meter[dn[the[down[§tream[énd[df[the[pumps.
The[drawings[for[the[3anitary[3ewer[pump[3tation[improvements[have[been[3ent
to[INYSDEC[for[feview[Via[@[letter[dlated[March[] 7,[2006.

By[virtue[Jof[Jthe[]negotiations[]between[]the[] Town[Jand[Jthe[]City,[Jand[]the
development[bflthe[MOU, [the[{ity[has[te[éstablished[the[flow[tates[that[]t[fan
accept[from[the[JTown’s[Sewer[District[}#2,[1.e.,[Imodifying[the[]1 986[and[11 992
Agreements[between[the[Jown[and[the[City.[IThe[Tity[has[tecognized[the[heed
for[¢apacity[Within[its[borders[dnd[ihe[dlevelopment[dflihe[flow[lates[in[the]MOU
are[kuch[hat[ISD#2[ischarge’s[Y'can[pe[feadily[lccepted[by[the[ICity s kewer
collection[¥kystem[Jn[addition[Jo[lthe[flows[Jfrom[Jproperties[Jocated[Jnside[The
City...”

4.  What[is[the[$tatus[of[@an[éngineering[3tudy[{o[¢valuate[heeded
improvements[{o[the[éntire/portions[of[{?)[Town[and[City[sewer
system?

Previous[dliscussions[between[the[City[@nd[JTown[Engineers[éstablished[ihe
need[for[@n[éngineering[3tudy[fo[¢valuate[heeded[improvements[io[the
collection[3ystem(s)[fo[dccommodate[future[ddditional[flows,[@nd[{o
evaluate[dptions[dvailable[fo[address[ihe[¢apacity[issues[@and[inake
recommendations[for[¢ost[effective[dptions[{such[@s[City[§ewer[inain
replacement/upgrade[dn[Arsenal[$treet,[terouting[df[dome[Town[3$.D.

flows,[¢tc.).[[What[is[ihe[tatus[dpf[These[items?[PDiscussions[for[the[heed[df
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a[permanentf3olution[fo[the[problem[3tarted[ds[¢arly[ds[]1 994, [Yet[The
Department(3tillfhas[hot[3een[d[proposal[for{his.[[#2,[p.2]

RESPONSE:

Through[the[MOU[between[the[LCity[and[JTown[bf[ Watertown[Jt[Js[Linderstood
that[if[the[tequirements[in[thelMOU[&re[inaintained[there[is[ho[heed[fo[perform
additional[$tudies[in[the[TCity[$ewer[$ystem.[ITThe[Jown[pf[Watertown[engineer,
Bernier[Carr,[has[been[directed[by[ihe[Town[lo[perform[dn[Inflow[dnd[Infiltration
investigation[fo[Hetermine[if there[Is[any[$torm[Water[Inadvertently[entering[the
sewer[dystem[hich[¢ould[identify[@he[potentialfor[additional[¢apacity.

5. Sewer[dlesigns[inust[¢onform[io[¢ertain[§tandards[@nd[information[dn
existing[overflows[inust[be[provided.

In[drder[fo[teceive[Pepartment[dpprovals[for{sewers/pump[stations, [the
design(s)[inust[¢onform[With[the[2004[Ten[$tate[Standards[and[] 988
NYSDEC[$tandards.[[Dther[¢onditions[forfapproval[Will[include[the
requirement[for[fritten[¢onfirmation[from[Zhe[T own[@nd[City[that[The
existing[dlownstream[3ewers,[pumping[3tations,[@nd[ireatment[plant[have
adequate[¢apacity[fo[derve[@xisting[Uisers,[previously[@pproved[projects,
and[the[proposed[projectflinder[peak[flow[¢onditions.[Also,[When
applicable,[We[heed[o[be[provided[With[information[iegarding[the[impact
offthe[proposed[project[dn[éxisting[dverflows.[[#2,[p.2]

RESPONSE:

The[kanitary[kewer[land[Jpoump[ktation[Wwas[Hesigned[to[lronform[Jo[2004[Jlen
States[$tandards[and[J 988[INYSDEC[Jtandards

The[JTown[Jand[Japplicant[JCOR, [Junderstand[Jthat[Jthe[JNYSDEC[Jdoes[Jnot[Jissue
approvals[kfter(the[fact.[TIn[pbrder[to[Fesolve[the[Jssues[jn[Fegards[to[the[]10”
diameter[3ewer[line,[Bergmann[Associates, [§ent[fo[Ann[Rice[dt[the[NYSDEC[[3et
offtivillfirawings.[TSubsequently[the[NYSDEC[has[had[the[bpportunity[to[teview
the[ddditional[information[provided[and[3ent[an[ddditional[letter[tlated[April[J 1,
2006[Yequesting[hdditional[¥larifications.[TBergmann[Associates[tesponded[in[h
letter[dlated[April[] 3,[2006.[[Bee[Appendix[D.

6. Storm[water[¢ontrols[\ere[hot[approved[by[NYS[DEC,[tather[NYS[DEC
reviewed[and[&ccepted[the[plans[as[imeeting[NYS[DEC[$tandards.
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C.[

Please[be[further[advised[ihat[in[ihe[second[IDEIS,[$ection[3.2.1,[1Surface
Water[and[$ite[Prainage",[it[is[3tated[Fhat[The[3torm[vater[asin[dnd
underground[¢onveyance[3ystem[fhas[been[dpproved[by[IDEC.[]T his[is
incorrect.[[We[dlo[hot[lapprove'[§torm[ater{¢ontrols.[[T he[stormwater
permit{is[3et[iip[for[dutomatic[¢overage, [dnd[We[nay[¢hoose[fo[feview
plans[dlesigned[@o[¢omply[Wvith[his[permit,[@nd[dbjectfo[them[3hould[ve
determine[§hat[§uch[plansfivilllhot[meet[dpur[§tandards.[n[This[¢ase, [fve
performed[@[teview[dnd[dccepted[The[plan[ds[ineeting[dur[§tandards,[but
no[formal[@pprovalvas[heeded[drlissued.[#2,[p.3]

RESPONSE:

The[dpplicant[iinderstands[that[@he[torm[Water[Pollution[Prevention[Plan[ivas
reviewed[by[the[NYSDEC[dnd[lvas[dleemed[dcceptable[iinder[ihe[General[Permit

GPO2[01.
Town[Engineer

The[3ite[work[performed[atthe[Town[df[Watertown[$ewage[pump[station[is
incomplete[as[of[this[¢late.

1.0 The[§itefvork[performed[at[the[Town[df[Watertown[§ewage[pump[3tation
is, [as[df[This[¢late, [Incomplete.[New[lencing[has[hot[been[finished[@round
the[project[dite[dnd[heeds[fo[be[installed[fo[decure[fhe[hew[fankage[drea.
Also, [§ite[grading[@nd[testoration[has[hot[been[¢ompleted.

RESPONSE:

The[fencing[dround[the[lank[drea[has[been[tepaired[dnd[dhe[dite[is[how[Jecure.
The[toad[o[Ghe[pump(3tation[Will[be[testored[o[it 's[preconstruction[¢ondition[ds
soon[as[Ghe[Weather{¢onditions[permit.[[The[¢ontractor{§hould[be[inaking[ihe
access[foad[fepairs[ithin[iwo[\veeks.

2.0 The[hew[iag[ineter[dn[The[3ewer[force[inain[has[been(installed[@nd[is[in
operation;[however,[ho[lecording[dlevice[dr[PClinterface[§oftware[has
been[provided[ds[tequested[3o[fhat[historical[flow[¢lata[¢an[Pe[¢ollected
and[teported.

RESPONSE:

The[tecording[dlevise[has[been[drdered[by[ihe[¢ontractor{dand[dhould[be[installed
bylihe[3econdveek[in[April.
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II..0  Responseto([Comments/from Interested Agencies
A. JeffersonCounty Historical/Society

1. The/methods and/proceduresused by ColumbiaHeritage for(the Phaseland
2[archaeological'studies meet professional standards(and rightly recommends
that/the(Stark Farmstead site/ismot/éligible for listing on/the National
Register as/an/archeologicalsite.

Ihavereviewedthelreport(asyourequested regarding the Phase(land 2 archaeological
study byColumbiaHeritage, ILtd. forthe [COR Development Company, ILLC, dated[April
2006. My review is(basedlonlthe Standards|for CulturalResourcellnvestigations'and|the
CurationloflArchaeologicallCollections|inINewYork|State,[adopted by the New Y ork
Archaeological(Council in(1994.

In[general, [the ethodsand proceduresused by ColumbiaHeritage forthis[ihvestigation
meet theabovelreferencedprofessionallstandards. [ThePhase(1 Albackground literature
searchlidentified sites within(one ile[0flthe project/area. [InPhase[1B, shoveltestuinits
werelinvestigated/acrossthelentire 137 [acreprojectlarea, éxcept wetlandsand(slopes,
despitelthe(factthat/the Standards(onlyrequire testing withinlarchaeologically/sensitive
areas. [[ThePhase (2 investigationsdoncentrated (Onlthe assessment0fldepositslidentified
duringthePhase 1B investigation, to the [extent thatlit(was feasible. [Since/construction
hadalreadybBegun, [and [parts(ofithe site were disturbed Before Phase 2 linvestigations
could belcompleted, lit[is[clear(that[ColumbiaHeritage/tried [to hake the Bestout0f’an
unfortunatel(situation. A [combination/ofprocedures, allverylacceptable, were ised
including closelinterval shovelltesting, [test/unitexcavation,(andlintensivesurface
collection.

Inlassessing(the archaeological potential of’the Stark Farmstead!site, Columbia Heritage
pointsout/that mearlyhalflofithe(artifactsrepresented [drchitecturalOr(structural debris/that
islofllittle(analytical value.IThe femaining/archaeological lassemblage, [consisting [0flsome
861 [pieces, appears/to belalgeneralized[domesticlassemblage [that suffers fromlallackof
securely/datable artifacts. [Coupled with/thelack 0f'securelydatablelarchaeological
contexts, [thislassemblage [inneither inique mor(extraordinary, [and[thus[suggeststhat
furtherlinvestigationwouldhave 0 fferedlittle[in/terms (0 finew [information. [think
ColumbiaHeritage [fightly[recommendsthat the sitelis not[eligible for listing [on[the
National[Register.

RESPONSE:
Nolresponselrequired.

2. The Stark Farmstead[structureis uniqueland/eligible for listingon [the
National Register of HistoricPlaces asan(excellent/éexample(of(theStickVictorian
tradition. [Unfortunately, the/structurewas(razedand leavingthe(Columbia
Heritage(report(the only record oflitsarchitecturaltraits.
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Regarding [thestructure(0f2548(State[Route 3, ColumbiaHeritage rightly [points outthat
itimeets(met?) the inimum(requirementsfor listing 'onthe National Register basedon

age.[[Clearly, ColumbiaHeritageassumed that(areviewing @uthoritywould make a[final
determination(on/the National Register €ligibility [0flthe structure(prior foits[demolition.

Inmylopinion, [there was reason to consider this structure tiniqueand €ligible for listing
on'the National Register [as(an/excellentlexample (ofithe Stick Victorian/tradition. [There
shouldhave been/anattempt tohavelthe structure hoved (I waslin[fact/contacted/for
information/aboutovinglit), or(atthe Veryleast, [it[should have been/documented [in
accordance with HABS/HAER [standards. [[This, unfortunately, [did mothappen/and the
structurewas razed,leaving[the (ColumbiaHeritage [reportthe [Sole fecordofithe
structure's @rchitectural traits.

Inlthelend, However, hadltherebeenisome reasonto regard the[StarkFarmstead!siteas
significant, [there(i§little that/dould be doneabout it mow. [Itlappears thatshortlylafter
CORreceived alverbal report from(Columbia Heritage 0flits [findings, [it proceeded with
demolitionand [destruction/oflthe remaining|site. [There was o [attempt/to Havethe
projectreviewed By lanlexternal interested [party. [[In fact, [the/archeological reportdid not
evenlaccompanythe [EIS [documentation(sent [folthe town. [[Thelentire purpose 0fISEQRA,
the handatein[play(here, it to(give townsthe informationtheyneed [to hakeinformed
decisions(aboutimpacts(ofidevelopment projects [to their[quality o fllife, includinglthe
impactslto heritageresources.[Thatlopportunity'was/deniedthe[Town of[Watertownlih
this[case.

Townsl[should belawarethat SHPO review 0f heritage resources/documentation is riot
always/guaranteed. [[In(dases where[SEQR A lis[thesolemandate, therelis no [SHPO review
unless(theylarelspecificallyrequested by(the Townltoactlas(interested party. [The
JeffersonCountyHistorical[Society(is(also Wwilling tolact(as(interested [party for the
purposelofireviewing heritage resources documentation. [The Director(is[@nlarcheologist
withlover (25 [yearsléxperience, @andhasbeenresearchinglinJeffersonCounty forlover(a
decade.

RESPONSE:

TheStarkHouseldoesnotlappearon'the State orNational Registers|of Historic[Places. [The
PlanningBoardnotesthelCommentator'slapinion(that the StarkHouselis uniquelandéligible for
listinglonlthe National Registerof HistoricPlaces. [ThelStark Houseandlits outbuildings have
beenldemolished|aspartldfdonstructionlactivityconductedunder|the priorsitelplanlapproval
whichlhaslsincelbeenlannulled by thelNew York|StateAppellate Division, [Fourth Judicial
Department. TAs means|ofimitigationfor thisimpact, [the Revised (Cultural Resources/Survey
Report,Whichlincludesnumerousphotographsofthelinteriorlandexteriorof the farmstead
structurelds'contained|inlthe [ FEIS|at/Appendix F, lalongwiththe appropriatebuildingstructure
inventoryform(shalllbe provided|tothelOPRHPand JeffersonCountyHistoricalSociety for
filinglandfo'belused|as|a Peferenceresourcelandldocumentation of'thelfarmstead.
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B.0 New(YorkiStateOffice of Parks,Recreation and Historic Preservation

1. StarkHousemeets/thelcriteriafor(inclusion in/the stateandmational
registers ofhistoric(places.

Based0nlthe linformation(in[the IDEIS, lit[is [Our[determination [that the S0 [
calledStark House, 2548Route 3 [((Arsenal Road), mheets [the [criteria for
inclusionlin(the State/and National Registers/of Historic [Places/(seelattached
"Resource Evaluation"). [t(is the[OPRHP [dpinion/that(the [proposed
developmentwilllhavelan/adverseimpactonlthe(Stark House by(significantly
alteringthe [character(oflits [Setting. [#5,(p.1]

RESPONSE:

TheStark!Houselandlitsloutbuildings|do motlappearlon(theStatelor Federal
RegisterlofiHistoricPlaces. [ThelPlanning Boardnotesthel OPRHP's opinion|that
thelStark|House meets thecriterialforlinclusion'inlthe Stateland National Registers
of Historic[Places. [ThelStark/Houselandlitsloutbuildings'havelbeendemolishedlas
partloficonstructionlactivity conductedunderthe priorlsite planapproval Wwhich has
sincelbeenannulledbythe Appellate Division, Fourth Department.[[Asalmeans|of
mitigationfor(thislimpact, [the Revised Cultural Resources|SurveyReport, Which
includes numerous photographs|of'thelinteriordand|exterior(of the farmstead
structureland'iscontainedinlthis [IFEISat Appendix|F, lalong With the appropriate
building/structurelinventory formand|a'historicallarcheologicalsitelfile/form|shall
belprovided tothe OPRHP and|Jefferson CountyHistoricallSociety [forfilingland to
belused|as|aveferencelresourceland documentation|of'thelfarmstead.

2.  Substantialscreening/of(the Stark House/should (be proposed as
mitigation.

Givenlthatléxcavation/andgradinghas(already(occurred to Wwithin(feet0flthe
houselandoutbuildings, werecommend(a/substantial evergreenscreen(be
placedbetween the Stark House andthe proposed/development. [#5,(p.1]

RESPONSE:

TheStarkHouselandoutbuildings'havelbeen'demolished.[See Responselto
Comment!1ofthissection.

3. Phasellland Tllreports/arerequested by SHPO.

Inladdition, Weldsk [that/the [projectsponsor [provide [our (0ffice withlabound
Phase Ti& Il reportiwith/original [photographs. [[Reports/submitted to[OPRHP
arelindexed/and shelved/as/alreferenceresourcelon(file foriise by
archeologistsiconductingresearchinladvanceloflother projectsthroughoutithe
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state. [Durlarcheologylstaftihas requested thatthe report/follow [thestandard
OPRHP [format; pleaselcontact Cynthia Blakemore for(questionsregarding
this[request, ‘@snotedlinlthe(attached "RequestforAdditional Tnformation:
Archeology".[[#5,p.1]

RESPONSE:

The Phaselland Il veportwas|providedto{OPRHP!by letter|fromthe Townlof
Watertownldated February!7,2006. [Thevevisedreport, following standard
OPRHPformat, Wwill beprovided|fo{OPRHP pertheir Bequest.

Jefferson (County Departmentof [Planning

Other(than along/theléastern/entranceldrive, there are limitedinternal
provisionsproposed for pedestrians between separate building areas.

The Town[oflWatertown Zoning [TLaw, [Article TX, [Section[107[42, requires[safeand
adequatepedestrianiways. [Dtherthanlalong(theasternentrance(drive, therelare
limited[internalprovisions [proposed for pedestrians between separate building
areas. [[Thellocalboardand the applicantishould(discuss/providing pedestrian
pathways Between Buildings(to [give [people d'safe @lternative to [driving their
vehicles/form(buildinglarealtobuilding(arealthroughout/the site. [#9,p.1]

RESPONSE:

Theproposedlsite planihas|beenrevisedtolshowladditionalconcretelsidewalks between
buildinglareas.ISeelAppendixII. [The PlanningBoardWill continueto [beview!thelsite
planlandworklwith thelapplicant|tolensurelthatthe proposed project providessafeland
adequate pedestrianwaysthroughoutthe!site.
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Response[fo[Comments[from[the[Public
A.[] Litigation[¢oncerning[prior[SEQRA[approvals.

As[you[dre[dware,[COR[Route[3,[1LC[{"COR")[@pplied@o[the[Town[df[Watertown
Planning[Board[{'Planning[Board")[{or[&pproval[fo[¢onstruct[The[Towne[Center[dt
Watertown, [dn[dr[@bout[August[$,[2004.1gnoring[inultiple[dbjections[That[ihe
Planning[Board[fvas[improperly[tushing[its[teview, [failing[{o[identify[and[¢onsider
significant[@dverse[¢nvironmental[impacts,[failing[lo[ddhere[fo[SEQRA's[procedural
and[3ubstantive[tequirements[@nd[btherwise[failing@o[fulfill[its[tesponsibilitiesfinder
local[@nd[$tate[laws, [The[Planning[Board[granted[3ite[plan[d@pproval[dn[drdbout
December[22,[2004.

The[Planning[Board's[failure[fo[fulfill[its[legal[tesponsibilities[forced[Pyramid[fo
challenge[the[Planning[Board's[2004[dlecision.[On[dr[@bout[December[22,[2005,[the
Appellate[Division,[Fourth[Pepartment[@nnulled[in[iheir[éntirety[dlI[dpprovals
previously[granted[in[¢onnection[With[the[Project{because[the[Planning[Board[failed
to[¢omply[With[both[ihe[procedural[@and[3ubstantive[tequirements[dSEQRA.[[Ofhote
to[the[¢urrent[ieview, [fhe[Court[dletermined:

[T]he[Planning[Board[failed[@o[¢omply[vith[SEQRA...[lIIn[¢letermining
not[o[lssuel@[positive[dleclaration[dr[Ho[éngage[in[dcoping[@nd[in
opting[instead[fo[tely[iipon[lthe[@pplicant's[¢letermination[$f]
environmentally[3ignificant[impact[si[tesulting[from[ihe[Project,[The
Board[improperly[@bdicated[its[power[@nd[tesponsibilities[iinder
SEQRA.

The[Court[¢oncluded[fhat[ihe[Planning[Board[had[failed[io[identify[@nd[¢xamine
potentially[televant[@nd[3ignificant[énvironmental[impacts.[[Rather,[Fhe[Planning
Board[had[blindly[dccepted[COR's[identification[@nd[failed[o[3eekhe[input[df[dther
involved[dgencies, [ihe[publicfand[dther[dutside[§ources.[[#10,[p.2]

ok ok ok ok

During[the[pendency[df[the[@ppeal,[The[Town[issued[permitsand[COR[Eommenced
construction[df[the[Project[With[fullknowledge[@nd[dwareness[ihat[fhe[Project
approvals[inay[be[@nnulled[{and[ihe[¢onsequences[ihat[¢ould[Tollow).[[COR
proceeded[at{iheirfdwn[fisk.[[As[@[tesult{df[The[dnnulment[dfihe[@pprovals,[¢ontinued
operation[ffthe[lise[dnd[buildings[Yiolates[the[Town[Zoning[law, [{urther
construction[is[prohibited[@nd[there[is[a[dlistinct[possibility[Thatf CORGnd[the[Town
will3oon[be[tequired[o[dlemolish[ihe[buildings[@nd[improvements[that[have[been

completed.
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At[The[heart[df[The[Appellate[Division[dlecision[fvas[iheffinding[that[he[Planning
Board's[previous[teview[Was[tushed,[incomplete,[improper[@nd[dlesigned[To[prevent
publicfinput.[[The[Court[3pecifically@dmonished[ihe[PlanningBoard[for[failing[io
conductfpublic[§coping[ffihe[Projectfand[dtherwise[¢ngage[in[@ny[teaningful[ffort
to[identify[potentially[3ignificant[@dverse[¢nvironmental[impacts.[J#10,[p.2]

%k ok ok ok ok

And[in[fact, [thatvas[ihe[focus[df[The[litigation,[Jo[inake[3ure[fhat[@[¢omplete,
thorough[@nd[fair[feview[Was[¢onducted.

As[\velknow, [The[dppellate[dlivision[dgreed[With[Pyramid's[position[that[fhe[Board[had
not[¢lone[3o,[dnd[Threw[put[The[Board's[decision.[[#13,[p.13]

%k ok %k ok %

And[if[you[Ghink[ITtITit'sihot{Justipur{dpinion[Ghatihe[Board[isn't[dcting

independently, [fhat's[éxactly[What[the[dppellate[dlivision[3aid; [t Wvas[@[fushed[leview,
itfWas[@n[improper[teview, [itvas[incomplete[issue, [and[That[dt[Ghe[heart[df[Thatfailed
review[Was[the[Board's[failure[o[dct[independently,[dnd[tather[tely[dn[Cor[fo
conduct[the[¢nvironmental[teview.[[#13,[p.15,[1 6]

ok ok ok ok

The[Planning[Board[is[purportinglo[teview[both[3ite[plan[@nd[3ubdivision
applications[or{the[Project[pursuant[§o[$EQRA[@nd[fo[local[Zoning[dnd[§ubdivision
laws.[The[Project[has[been[fhe[3ubject[df[@[previous[teview[dnd[dpproval[by[the
Planning[Board.[By[dlecision[dlated[Pecember[22,[2005,[the[Appellate[Division,
Fourth[Department[determined[hathe[Board[had[¢ommitted[oth[proceduralf@nd
substantive[Violations[df[SEQRA.[$pecifically,[the[Court[found[hat[Tthe[Board
improperly[dbdicated[its[power[@nd[tesponsibilities[inde [SEQRA"[When[it[ailed[Tto
issue[@[positive[dleclaration[dr{fo[éngagelin[§coping” [@nd[in[dpting[fo[tely[lipon[COR
to[identify[the[@nvironmental[impacts[fo[be[dnalyzed[in[the[DEIS.[Accordingly,[The
Court[found[ihe[¢ntire[¢énvironmental[teview[{o[be[defective.

At[the[heart[df[The[Appellate[Division’s[dlecision[is[ihe[flundamental[¢oncept[ihat
SEQRA's[important[purposes[¢annot{befdchieved[linless[a[properly[dlesignated[lead
agency[provides[d[meaningful[ppportunity[for[dtherfdgencies[@nd[The[public[io
identify[lelevant[areas[df[énvironmental[¢oncern[@nd[bjectively[@nd[¢arefully
considers[those[¢oncerns.[[#7,[p.2]

ok ok ok ok
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Infits[¢lecision,[Fhe[Appellate[Division[@lso[¢oncluded[that[With[tespect{io[ihose[dreas
which[COR[¢hose[fo[@ddress[in[the[DEIS,[Tthe[Board[failed[fo[fake[the[hecessary[hard
look[t{Jthem].”[Moreover,[Tbecause[the[Tsite[plan[teview’[dpplication[as[§imilarly
defective,[both[procedurally[@nd[3ubstantively,[We[¢onclude[ihat[ihe[Board’s
determination[Was[Jarbitrary,[¢apricious[Jand][iinsupported[by[3ubstantial[¢vidence.”
As[d[lesult,[The[Board[@nnulled[ihe[Board’s[dletermination[granting[dite[plan[@pproval.
All[dther[permits[@nd[@pprovals[teliant[lipon[ihe[defective[SEQRA[fecords[are

similarly[@nnulled[(see, [Chinese[Staff[&[Workers[Aen[¥, [City[dfiNew[York,[68[N.Y.2d
359,[369,[F09[IN.Y.S.2d[#99,[505,[502[IN.E.2d[1 76[]1986).[1#7,[p. 2]

RESPONSE:

The[dbove[¢omments[dlo[mot[dddress[the[¢urrent[SEQRA[feview[process[dnd[iherefore
nolfesponse[is[tequired.[[IHowever, [[is[important[do[hote[that[the[dbove[fomments
mischaracterize[§he[Appellate[Division, [Fourth[Judicial[Department's[dlecision.[[i[¢opy
offihe[Appellate[Division's[Decision[and[Order[is[found[in[Appendix[A.[INo[Wwhere[in
the[Pecision[and[Order[dlid[lhe[Court[3tate[that[the[Planning[Board[fushed[lhe[feview
orflried[@o[prevent[public[drinvolved[dgencylinput.[This[Planning[Board[¢onducted
theffirst(EQRA[Review[in[good[Taith[With[publicland[interested[@nd[involved[dgency
input.[[fter[¢dompleting[lhe[SEQRA[eview[dnd[issuing[3ite[plan[dpproval, [The[Town
and[County[issued[permits[and[COR[proceeded[io[¢onstruct[ihe[project, [d/I[in[good
faith.

B.[] SEQRA[@and[Approvals[Procedure

1. Court[decision[and[law[tequire[SEQRA[procedure[and[3ite[plan
approvals[musti{¢ommence[from[the[Very[beginning.

Accordingly,[the[Court,[based[iipon[the[faulty[SEQRA[eview,[@nnulled[in
their{éntirety[dlI[@pprovals[@nd[tequired[ihe[Planning[Board[o[fommence
anew(its[teview[@nd[¢onsideration[df[the[Project.[]#10,[p.2]

k ok ok ok %

Itfis[@rbitrary[@nd[inconsistent[With[ihe[Appellate[Division[dlecision[for[ihe
Planning[Board[@nd[COR[{o[te[$tart[teview[df[The[Projectin[The[iiddle[df
SEQRA[@nd[dther[lequired[processes.[[The[Court's[dlecision[dlid[hot
provide[fhe[PlanningBoard[With[uch[discretion,[but[father[inandated[that
a[hew[dnd[¢omplete[teview[be[¢onducted.[[The[Planning[Board[inot[COR)
must[3tart@ny[hew[teview[from[Zhe[beginning,[including[but[hotlimited[io,
new[applications,[hew[hotices,[dnd[Haking[@[fresh[Took[t[alI[potential
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environmental[impacts.[[Anything[less[Yiolates[3tate[Taw[and[The

compelling[purposes[dIFEQRA[@nd[dther[Taws[linderWvhich[he[Project[is
being[teviewed.[]#10,[p.3]

The[Planning[Board[failed[fo[identify[dther[possible[involved[dgencies.
[#10,[p.4]

ok ok ok ok

The[Planning[Board[failed[fo[3eek[the[¢onsent[df[dther[involved[dgencies
to[dct[@s[lead[dgency.[[#10,[p.4]

%k ok ok ok k&

The[Planning[Board[has[hot[been[properly[éstablished[To[dct[ds[lead
agency.[[#10,[jp.4]

ok ok ok ok

The[Planning[Board[failed[fo[¢omplete[Parts[lI@nd[l[df[Thelong[form
EAF[in[&ssessing[3ignificance.[]#10,[p.4]

ok 3k ok ok

The[Planning[Board[Wwas[Without[duthority[fo[inake[d[Positive[Declaration.
[#10,[p.4]

%k ok ok ok ok

The[Court[dlecision[[[Tas[I[3aid[previously,[Ihe[¢ourt[dlecision[@nnulled[your
determinations.[[And[hat's[@[Yery[important[point[Hor[he[Board[fo
consider.[[The[Court[dlecision[did[hot[temand[ihe[matter{fo[this[Board,
they[dnnulled[Your[dlecisions[in[@lI[proceedings.[That[ineans[ihat[there[is[&
blank[3§late.[You[¢an't[pickbacklip[in[ihe[iniddle[df[The[teview[process[as
thisfBoard[has[dlone.[[You[&re[3tarted[{o[llyouldre[tequired[fo[3tart[dpver.
Youlheed[hew[dpplications[in[ront[df[you[before[You[¢an[¢onsider[Them.
Youlheed[fo[go[ack,[ds[The[Court[3aid, [Ho[The[beginning[and[¢onductd
complete[eview.[]#13,[p.18]

ok %k ok %
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But(if[you[look[at[@his[tecord[df[This[proceeding[this[Board[hever[Went[ack
and[3tarted[dver.[[You[dlon't¢ven[have[dn[dpplication[in[Iront[df[you.[You
jumped[into[§he[middle[df[@[process.MYou[dlidn't[¢oordinate[With[@ny
agencies[[[bther[involved[dgencies[ihat[inay[3eek[o[belead[dgency[in[this
case.[You[hever[dlid[fhat.[[I#13,[p.[21,22]

%k ok ok %

Weldsk[hat[you[go[back[fo[the[beginning [¢onduct[d[teview,[]..[[#13,
p.24]

k ok %k %k %

Significantly,[however,[COR[has[hot[§ubmitted[d[tevised[3ite[plan
application[fo[the[Planning[Board[dlespite[ihe[¢lear{language[dfihe
Appellate[Division[finding[ihat{ihe[1“site[plan[teview’[dpplication[fvas
defective,[hoth[procedurally[dnd[dubstantively.”[The[Planning[Board[has
boldly[and[improperly[proceeded[3ince[January[P,[2006[dn[The[$trength[f
the[dld,[invalidated[3ite[plan@pplication.[Thisfvas[ihe[Board’s[first, [of
many,[érrors.[[#7,[p.2,[3]

%k ok ok ok ok

On[January[9,[2006,[the[Board[¢ommitted[its[hext[procedural[érror.
Rather[fhan[¢ommence[@new[its[¢nvironmental[teview, [ds[¢learly[tequired
by[the[Appellate[Division[dlecision[@nd[ihe[¢lear[and[ong[$tandinglaw[df
New[York[$tate[lsee, [Matter[df[Tri[County[Taxpayers[Assn.[Town[Bd.,[$5
N.Y.2d[41[11982]; Chinese[3taffland[Workers[Ass'n[¥.[Tity[dfiNew[York,[68
N.Y.2d[B359[]1986]; see[dlso[Golten[Marine[To.,[Inc.[V.[INYSDEC,[193
A.D.2d[742[02d[Dep't{1993]),[Ihe[Planning[Board[§imply[¢hose[fo[dgain
improperly[@bbreviate[ihe[EQRA[procedures.[lt[inerely[pronounced[ihat
itfWvas[lead[dgency.[In[dloing[3o, [ifailedFo[Hollow[The[important[procedural
requirements[imposed[by[6[NYCRR[Part[617[When[dn[dgency[deeks[fo[dct
as[lead[dgency[in[a[Jype[[dction[tequiring[¢oordination[@mong[involved
agencies, [ds[is[The[¢ase[here.[This[ailure[is[¢ritical[3ince, [@s[dliscussed[in
greater[dletailbelow, [it[¢ut[dfffkey[dpportunitiesfor[input{from[ihe
involved[dgencies[}{ihe[Yery[¢oncern[ihat[gave[tise[fo[The[Appellate
Division[dlecision[@nnulling[the[Board’s[irst{dletermination.[[#7,[p.3]

%k ok ok ok ok
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The[Appellate[Division,[Fourth[Department[decision[@nnulled[@lI[previous
approvals[or{the[COR[Towne[Center[dt[Watertown[Project.[[This[tequires
the[¢tomplete[te[initiation[df[The[SEQRA[process.[IHandled[@ppropriately
and[in[¢ompliance[With[@pplicable[laws[@nd[tegulations, [That[process[is
initiated[by:

Determining[Whether[@n[dction[is[3ubject[o[SEQRA.
Selection[¢f[a[lead[Agency[in[¢onsultation[vith[dlI[involved[dgencies.

Determination[df[Environmental[3ignificance.

In[this[¢ase, [The[Project{is[ubject[Io[SEQRA.[IT he[Town[df[Watertown
Planning[Board[vithout[iequired[¢onsultation,[@ssumed[l ead[Agency[and
determined[ihat[@he[Project[inay[have[d[3ignificant[éffect[pn[The
environment.[[[l#8,[p.6]

%k %k % %k %k

It{is[@Iso[dur[dpinion[That[Ghe[dlivision[df[The[dppellate[dlivision[from
December,[Yoided[hot[dnly[The[dpprovals[ihat[ihis[Board[previously
granted, [butfalsofall[proceedings[that[Ghis[Board[¢onducted[in[tegard[{o[the
Town[Center[df[Watertown.[[#13,[p.12]

%k %k % %k %

The[Planning[Board[lacked[the[duthority[fo[§chedule[fhe[dbove[teferenced
Public[Hearing[pursuant[o[the[$tate[Environmental[Quality[Review[A\ct
("SEQRA").[Because[df[humerous[proceduralyiolations[dpf[SEQRA, [The
Planning[Board[\vas[hot[properly[éstablished[ds[lead[dgency[@nd[dtherwise
lacked[the[duthority[fo[dccept[ihe[DEIS[ds[¢omplete[dr[io[§chedule[the
Public[Hearing.[MHoldingRSEQRA[publicfhearingllinder[the[¢ircumstances
isfin[Yiolation[¢f[3tate[flaw[@nd[Wvithout[force[dréffect.[]#11,[p.2]

RESPONSE:

Contrary[fo[the[Commentator's[dpinions, [§he[Appellate[Division[dlecision[dlid[hot
dictate[hat[the[SEQRA[feview[dnd[3ite[plan[dpproval[process[forGhis[project
recommence[from[the[Yery[beginning[With[brand[hew[dpplications.[The[Court
found[that[ihe[Planning[Board[failed[o[¢domply[With[¢ertain[procedural
requirements[d[SEQRA[When(i[dletermined[hot[do[issue[d[Positive[Declaration
and[furtherffound[hat[@he[Board[failed[lo[¢omplylWith[¢ertain[ubstantive
requirements[d[SEQRAWith[tespect[lo[its[¢nvironmental[teview[dfivetlands,
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sewer, [Water,[¢ndangered[3pecies,[dnd[dultural, [historical[dnd[drcheological
issues.[[Thus, [Ghe[Appellate[Division[dlecision[granted[@he[dmended[petition[dnly
in[part[by[dnnulling[the[SEQRA[dletermination[dnd[dite[plan[dpproval[and[found
all[df[Petitioners'temaining[¢ontentions[Without[ierit.[Included[Within[these
remaining[¢ontentions[that[\vere[dleemed[by[the[Court[fo[be[Without[inerit[ere
allegations[¢ontained[in[ihe[dbove[¢domments[§uch[ds[ihe[Planning[Board[dlid[hot
properly[éstablish[itselflds[lead[dgency, [dite[plan[dpplication[ivas[legally
insufficient, [dnd[he[3ite[plan[dlid[hot[¢domply[ivith[Ghe[§tandards[dnd
requirements[df[dhe[Zoning[law.[[Therefore, [it[is[dppropriate[dnd[¢onsistent[lvith
the[Appellate[Division[dlecision[fo[lecommence[the[leview[process[Wvith[ihe
original[3ite[plan[dpplication[inaterials[and[at[the[point[dflisuing[a[positive

declaration[dflénvironmental[ignificance.

2.  The[SEQRA[procedure[as[¢onducted[by[the[Planning[Board[is[fushed
and[improper.

The[Planning[Board,[ignoringihe[Appellate[Division[dlecision, [is[pnce[dgain
engaged[in[@[process[io[blindly[tush[ihrough[@pproval[df[ihe[Project
without[tegard[fo[@ny[Town[df[Watertown,[§tate[dr[federalTaws[r
regulations.[[#10,[p.2]

ok ok ok ok

Suchblatant[¢lisregard[df[ihe[Court's[dlecision[leads[fo[dnly[dn[¢onclusion;
the[Planning[Board[is[dnce[dgain[¢ngaged[in[dtushed,[incomplete[dand
improper[teview[dlesigned[fo[prevent[inputrom[putside[dgencies[dnd[ihe
public.[[#10,[p.2]

ok ok ok ok

Pyramid[is[dgain[being[forced[To[bring[lo[ihe[PlanningBoard's[dttention
that[$EQRA's[procedural[@nd[3ubstantive[tequirements[dre[being[ignored
and[that[ihe[éntire[feview[process[is[again[beingimproperly[inanipulated.
Oncefdgain, [the[Planning[Board[is[ailing[fo[fulfill[ts[tesponsibility[{o[dct[as
an[independent@nd[bjective[dlecision[maker[faking[into[dccount
important[legal[tequirements.[[Continuingfin[this[ashion[¢an[dnly[tesult[in
anotherfflawed[@nd[irrational[dlecision[fhat[Willbe[¢hallenged[dnd
ultimately[dverturned[by[ihe[¢ourts.[]#10,[p.2]

ok ok ok k&
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We[have[teviewed[Town[tecords[Which[@mply[dlemonstrate[fhat[in[dther
matters[ihe[Planning[Board's[ieview[df[&[projectis[handled[in[d[¢alm[@nd
deliberate[tanner.[[Where[§tudies[dr[dlata[dre[presented[foo[¢lose[fod
meeting, [feviews[and[@pprovals[are[dlelayed[Until@Fhorough[ieview[¢an
be[¢onducted.[[Where[Zoning[tequirements[dre[hot[inet,[feviews[dre
suspended[Uintilfa[Yariance[is[dbtained.[[Yet, [The[Planning[Board[is[ireating
this[Project[dlifferently.[The[irst@ime[fhatlCORvas[before[the[Planning
Board[the[process[Was[tushed, [The[public[as[ignored[@nd[televant[issues
were[inissed[tesultingfin[ihe[Planning[Board[being[tebuked[by[the[Court.
Now[that[COR[is[before[the[Planning[Board[@[3econd[{ime, [The[Planning
Board[is[¢ngaged[in[fhe[§ame[flawed[process.[[#10,[p.3]

%k ok ok ok ok

To[dlate, [the[Planning[Board's[¢onsideration[df[the[Project[is[tiddled[Yvith
procedural[Yiolations[df[SEQRA.[As[The[Appellate[Division[dlecision
explicitly[3tated, [§trict[procedural[¢ompliance[With[SEQRA[s[tequired.
The[Planning[Board's[failures[io[¢omply[With[FEQRA[@nd[dther[procedures
include:[1..[1#10,[p.3]

%k ok ok ok ok

The[Planning[Board[failed[fo[¢lassify[The[$ubdivision[dpplication[ds[@[Major
Application.[[#10,[p.4]

k ok %k ok %

Pyramid[dlso[tequests[ihat[the[PlanningBoard[iecommence[its[SEQRA
review[df[This[project[in[dccordance[With[Appellate[Division's[¢lecision[dnd
the[laws[df[the[$tate[df[New[York[@nd[The[Town[df[Watertown.[[I#10,[p.5]

%k ok ok ok %

At[This[Juncture,[@s[youlknow, [there[dre[still[@ppeals[pendingfin[this[inatter.
These[@ppeals[Willltun[Gheir{¢ourselin,[oh,[dpproximately[hine[inonths[dr
so.[[As[You[know, [Ghe[¢mployees[Who[@re[¢urrently[forking[@t[Town
Center[df[Watertown[@re[in[ho[dlanger[df[being[but{df[Work,[@nd[There[is
plenty[dfffime[for[This[Board[o[¢onduct@[dleliberate[dnd[¢alm[teview[df
these[projects. [T here'sfho[heed[To[tush[@o[Judgmentfas[ihe[Board[did[in
2004, [and[ds[The[Board[dppears[io[be[doing[3o[dgain.[[#13,[p16]

*k ok %k ok %
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Forfteason[linknown[{o[is, [it[¢loesn't@ppear[@hat[ihings[are[beinglhandled
appropriately.[IAnd[in[fact, [in[my[dpinion,@nd[it's[dnlymy[dpinion,[]
would[3ay[that[things[are[being[handled[iinlawfully.[[T hisfBoard[is[tequired
to[dctlindependently,[dnd[you[haven't.[[]#13,[p.17]

%k ok ok ok %

This[Board[is[tequired[fo[make[§ure[that[dppropriate[§tudies[dre

conducted, [that{the[Studiesook[at[The[¢xisting[¢ondition, [The[éxisting
environmental[¢ondition,[@nd[Zhat{ihe[dnticipated[impacts[df[the[project
be[¢valuated,[Wvater,[§ewer, [{raffic,[Ghe[issues[We[have[previously

discussed.

You[heed[{o[look[[MMmake[ure[ihat[dlternatives[are[llooked[at.[[You[heed[fo
make[3ure[the[¢umulative[impacts@re[looked[at.[Y ou[heed[{o[¢onsultvith
the[dgencies.[[Youl&re[the[lead[dgency.[[You're[the[tegulatory[body[that[is
responsible[fo[iake[3ure[that[an[dppropriate[ieview[is[¢dlone.[You[heed[io
(Mor{instance, [This[Board[has[3aid[Ghat{They[don't(heed[fo[§end[The
archaeological[3tudy[fo[fhe[$tate[Historic[Preservation[Dffice[pecause
you're[hot[d[3tate[dgency.[However,[you[dre[the[lead[dgency,[$olit's[your
responsibility[fo[inake[3ure[ihat{SEQR[Is[¢omplied[With.[[#13,[p.19]

ok %k ok %

Youlheed[o[give[fime[fo[lMor{dgencies[io[teview[What[has[been[presented
to[them, [o[&llow[them[{o[inake[@n[independent[évaluation[3o[ihat[you
can[teceive[theirfldomments[@nd[inake[your[dwn[¢valuation.[[You[¢an't[¢lo
this[in[wo[Weeks.[[You[¢an'tfdccept{lyoul¢an't[be[presented[@n[E.1.S.[on
January[25"[and[MM[and[deem[it[Gomplete[dn[February[th, @period[dfless
than[iwo[Weeks.[[This[is[@[four[hundred[thousand[$quare[foot[project.
Youlhave[dnother[hundred[fhousand[3quare[feet[proposed[by[Pyramid.
Youlhave[halffa[million[3quare[feet[dfftommercial[§pace[fhat[heedsfo[be
evaluated,[@nd[you[vant[lis[fo[believe[that[you're[dble[fo[¢lo[Fhat[in[wo

weeks?
I've[been[dloing[his[or[Tifteen[years.[IThave[hever[3een[@[project[dfihis
magnitude[teviewed,[tnuch[less@pproved[in[less[ihan[@[Year.[[T ypically,

they[fake[iuch[onger{§han[Ehat.[[But[you[Want[fo[¢lo[it[in[Awo[eeks.
Onceldgain,[you're[tushingfo[judgment.[J#13,[p.20]

%k ok ok ok %
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Youlhaven'tféngaged[in[@ny[ineaningful[teview.[[And[dnce[dgain,[you're
rushing[fo[Judgment[dn[this[project.[[Weldsk[That[you[hot[dlo[That.[[[[#13,
p.24]

%k ok %k %k %

IThave[hever, [in[ny[@wenty[Tive[Years[df[éxperience[vith[The[SEQR[process,
seen[@[process[fhat[vas[do[fruncated[dnd[tushed[fo[§ome[predetermined
judgment.[[#13,[p.28]

%k ok %k ok %

Forfteason[linknown[{o[is, [it[¢loesn't@ppear(ihat[ihings[are[beinglhandled
appropriately.[IAnd[in[fact, [in[my[dpinion,@nd[it's[dnlymy[dpinion,[]
would[3ay[ihat[things[are[being[handled[iinlawfully.[[T hisfBoard[is[tequired
to[dct[independently,[@nd[Yyoulhaven't.[[#13,[p.17]

ok ok ok ok

Failure[fo[Consult.[The[Planning[Board’s[failure[fo[fulfill[its[fesponsibilities
as[lead[dgency[has[also[tesulted[in[permits,[dpprovals,[analyses,[§tudies,
consultations[and[information[hot{being[tequired[dr[¢onsidered[by[the
applicant,[the[Board,[@ppropriate[involved[dgencies[dr[he[public.

For[éxample,[the[United[$tates[Fish[and[Wildlife[$ervice[has[dn[dt[Teast
two[dccasions[tequested[information[from[COR[&nd[the[Planning[Board
regarding[éndangered[3§pecies[ihat[inay[be[ddversely[impacted[by[ihe
Project[lsee[1Exhibit[3”).[Review[df[publicly[dvailable[dlocuments[teveals
that{fhe[Fish[and[Wildlife[$ervice[has[heither[been[dppropriately[¢onsulted
nor[provided[@[tesponse[fo[its[tequests.[In[dddition,[Fhe[Board’s[Hailure[fo
require[fhe[involvement[f[ihe[New[York[$tate[Historic[Preservation[Dffice
Parks[has[@lready[linalterably[tesulted[the[dlestruction[dfpotential
archeological[@nd[historical[3ites.

Failure[fo[@ppropriately[¢onsult{dther[dgencies[ivhose[éxpertise[dn[ielevant
matters[§uch[as,[but[hot{limited[To,[Frafficfand[3ewerlissues[tesulted[in[@n
irrational[@nd[linsupportable[dlecision[in[2004.[IT he[Planning[Board[is[pnce
again[failing[o[¢onsult[involved[dgencies[ihat[possess[éxpertise[dn[issues
such[@s[$ewerland[rafficfat[both[ihe[@pplicant's@nd[ihe[Board's[dwn[Hisk.
[#7,0p.7]

%k ok ok %k ok
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In2004, We[hoted[ihat{ihe[Board[@ppeared[fo[be[dacrificing[d[¢ompetent
SEQRA[teview[fo[¢éxpediency.[Despite[ihe[intervening[dlecision[df[The
Appellate[Division[@dmonishing[ihe[Planning[Board[{o[fake[its[SEQRA
responsibilities[3eriously,[The[Board[is[dgain[blindly[tushingthrough[@nd
giving[inere(lip[3ervice[fo[The[SEQRA[process.[Dnce[dgain,[important
environmental[impacts[are[beingfignored[@nd[ihe[health,[3afety[@and[ell]
being[df[ihe[Town’s[¢itizens[dre[being[¢ompromised.[J#7,[p.[1 0]

ok ok %k ok

As[d[3econdary[iatter,[it[ik[¢qually[ds[iroublesome[that[ihe[PlanningBoard
is[dnce[@gain[tushingthrough[ihe[process[in[fotal[dlisregard[df[the
Appellate[Division[dlecision.[J#8,[p.3]

k ok ok ok %

The[information[presented[below[dlemonstrates[ihat[there[dre[potential
significantf@nd[3ubstantive[¢nvironmental[impacts[@ssociated[With[This
project[fhat[have[hot[been[ddequately[@nalyzed[dr{dddressed.[[The
material[provided[io[3upport[ihe[¢nvironmental[findings[for[ihe[proposed
project[is[3everely[inadequate[@nd[dleficient[in[both[3cope[@nd[¢etail [
the[@bsence[df[furtherfinvestigation[@nd[@nalysis[in[the[identified[dreas, [The
record[is[3imply[inadequate[for[any[dbjective[teviewer[fo[bel[dble[fo
concludef@hat[@n[dppropriate[¢nvironmentalfeview[df[The[COR[project
has[been[¢ompleted.[These[issues[3hould[3erve[hs[3ufficient[¢ause[for
extending[ihe[SEQRA[process, [dr{tequiring[§upplementation[fo[@ddress
these[issues.[Dtherwise, [FEQRA's[goal[df[protecting[the[énvironment[by
strictfddherence[o[the[laws[$ubstantive[@nd[procedural[iequirements[ill
oncefagain[be[frustrated[by[COR[@nd[The[Planning[Board's[tush[{o
judgment[and[the[Planning[Board's[failure[o[ulfill[its[tesponsibilitiesds[d
Lead[MAgency.[1#8,[p.5,[6]

%k ok ok ok ok

And[you[have[hot[¢ompliedvith[hecessary[SEQR[procedures[io[dllow[you
to[be[in[a[position[fo[holdRFEQR[publicfhearingfathis[{ime.[[T he[letter
was[§entfo[the[Board,[@nd[[Would[tequestihatihe[Board[act[dn[This[letter
prior[fo[¢onductingthe[public[hearing.[1#13,[p.4]

%k %k % %k %k
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[T]he[Planning[is[dnce[dgain[éngaged[in[@[tushed,[incomplete[dand
improper[teview[dlesigned[fo[prevent[inputrom[putside[dgencies[@nd[ihe
public.[[#10,[p.2]

RESPONSE:

The[Planning[Board[dlisagrees[With[the[Commentators'dpinions.[[The[Planning
Board[fakes[deriously[its[tesponsibility[§o[dct[ds[dn[independent[dnd[dbjective
decision[inaker{aking[into[dccount[dll[legal[fequirements.[[The[process[being
conducted[is[heither{tushed, [lncomplete[dr{improper.[[The[Planning[Board[has
taken([d/I[Tegally[fequired[3teps[@o[teach[This[point[in[the[process, [following[all
timelines[dlictated[by[lhe[dpplicable[law[and[iegulations,[dnd[Will[¢ontinue[To[dlo
so[lhroughout[@he[¢ompletion[dflthis[process.[[The[dpplicant[kecommenced([ihis
process[3t[its[proper[3tarting[point[by[Jubmittal[dfld[letter[dated[January[3,[2006
with[a[mew[long[Environmental[3ite[Assessment[form[3ttached.[Jubsequent[io
that[§ubmittal, [Ghis[Planning[Board[has[laken[dleliberate[dnd[hecessary[§teps[ver
the[last[four{inonths[lo[perform[dn[éffective[and[Thorough[énvironmental[feview
offthis[project[includingfiequired[hotices[io[d/[involved[and[interested[dgencies
and[the[public[dnd[have[provided[dpportunityfor[input@rom[ihe[dgencies[and
public.[In[fact, [fomments[have[been[teceived[dnd[¢arefully[¢onsideredherein[by
the[Board[from[he[New[York[$tate[Department[dflTransportation,[Pepartment[df
Environmental[Conservation[and[Qffice[df[Parks,[Recreation[dnd[Historic
Preservation.[[[lResponses[lo[¢omments[dpecific[lo[dlifferent[dreas[df
environmental[eview[dre[found[¢lsewhere[in[ihis[dlocument[iinder{ihe[3pecific
environmental[issue.

3. The[Planning[Board[is[telying[dn[irrelevant,[ad[hoc,[and[dutdated[dlata
and[studies.

The[Planning[Board[fogether[With[COR[is[dnce[dgain[éngaged[in[@n[dd[hoc
compilation[df[irrelevant[dr{dputdated[iext,[¢harts[and[§upposed[3tudies
held[dut[@o[the[publicfas[@[purportedfteview[df[The[Project.Min[Hact,[The
Planning[Board[@nd[COR's[Tatest[@ntics[@re[hothing[inore[fhan[@3ham[dnd
make[d[mockery[df[SEQRA[@nd[The[Appellate[Division's[dlecision.[[[#10,
p.2]

k ok %k ok %

Moreover,[the[énvironment[has[¢hanged[3ince[2004[@nd[these[¢hanges
have[fo[be[dccounted[for.[[The[Planning[Board[3hould[hot[¢ountenance
CORs[presentation[df[putdated[dlata[dnd[tetread[3tudies[§imply[¢ontaining

IV Berg

mann 2[20

associates



Towne[Center[@t[VWatertown Final[Environmental[Jmpact[$tatement
Town[df[Watertown,[INY April[2006

a[2006[dlate. [T o[¢lo[3o[s[fofIgnore(its[egal[dbligations[@nd[he[dlecision[df
the[Appellate[Division.[[#10,[p.3]

k ok %k k%

You[dlidn'tllequire[@ny[hew[¢valuations.[You[3imply[dllowed[$ld[3tudies,
the[§ame[3tudies[ihat[fvere[presented[fo[you[in[2004,[Ihe[dame[3tudies[that
were[dletermined[by[ihe[Court[fo[be[Insufficient.[You've[dccepted[ihose
studies, [because[they[dlon'thave[dny[date[dn[Them.[[That[Is[hot[dn

appropriate[¢nvironmental[feview.

Counsel[for[the[Applicant[dt[the[February[fth[ineeting, [fold[youand[it[s[II]
itsfin[@he[franscript,[The[dnly[Thing[@hey[did[With[geology[Was[ihey[movedit
from[Zhe[F[rom[the[final[¢nvironmental[impact{§tatement[into[the[draft
environmental[impact[3tatement.

In[tegard[fo[dir,[They[did[Ihe[3ame[Thing, [They[toved[itdrom[dhe[final

environmental[impact[3tatement[fo[the[dlraft{@nvironmental[§tatement.

Wetlands[is[a[¢urious[issue.[[IN[2004[There[Was[ho[Wetlands[ieport.[[in[fact,
weldsked[for@[vetlands[ieport.[We[3pecifically[dsked[ihe[fown[or[ihe
wetlands[teport,[and[We're[fold[in[litigation[fhat[ihere[Jvas[ho[fvetlands
report.[[Now,[it's[2006,[@nd[in[ihe[D.E.I.S.[The[Wetlands[teport[ihat[ive're
supposed[io[tely[dn,[We're[fold[is[&[2004[3tudy. o, MM MIomethingjust
isn't{tight.[J#13,[p.22,[23]

k ok %k ok %

As[Mr.[$chultz[daid[The[Court[dlecision[Was[ihat[you[how[are[faced[With[&
clean[3late, [and[hat[i[&n[dpportunity.[That'san[dpportunityfo[tedo
scientific[$tudies.[It's[@n[dpportunity[fo[fedo[¢ngineering[évaluations.[The
world[has[¢hanged[3ince[2004.[1#13,[p.28]

%k ok ok ok %

You[3imply[allowed[dld[3tudies,[The[§ame[3tudies[That[Were[presented[fo
you[in[2004,[the[ame[3tudios[ihat[Were[dletermined[by[the[Court[fo[be
insufficient.[You've[dccepted[ihose[3tudies, [because[they[¢lon'tThave[dny
date[dn[ihem.[[That[is[hot[@n[dppropriate[¢nvironmental[teview.

Counsel[for[the[Applicant[dt[ihe[February[fth[ineeting, [fold[youand[it[sII]
itsfin[@he[franscript,[The[dnly[Thing@hey[dlid[With[eology[Was[ihey[movedit
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from[Ghe[F[Hrom[the[final[¢nvironmental[impact{§tatement[into[the[draft
environmental[impact[3tatement.

In[tegard[fo[dir,[Ihey[did[Ihe[3ame[Thing, [They[toved[itdrom[iheffinal

environmental[impact[§tatement[fo[the[dlraft{@nvironmental[§tatement.

The[February[2006[DEIS[3hould[have[¢ontained[§tudies[and[dther
information[§hat[did[hotéxist[In[2004[When[the[driginal[leview[Ivas
undertaken[by[ihe[Planning[Board.[Butit[does[hot.[It[telies[dbn[@nalyses
undertaken[in[¢onjunction[With[he[driginal,[invalidated[DEIS,[including
studies[fhat[@avowedly[dlid[hot[exist.'[Additionally, [The[PlanningBoard[has[a
duty[fo[@ssess[Whether[the[iinderlying[3tudies[and[dther[information[is[3tale
and[has[failed[o[dlo[3o.[This[is[a[¢learYiolation[dSEQRA.[I#;7,[p.3]

ok ok ok ok

It{is[hot[possible[@o[fulfillThe[procedural[Idr{3ubstantive[iequirements[f
SEQRA[by[Inerely[tesubmitting[@[2004[@nalysis[Yith[2[2006[dlate[dn[it.
The[énvironmental[3etting,[i.e.,[Ghe[JRoute[3[Corridor", [has[¢hanged[3ince
COR's[@riginal[@nalysis.[[\[Teast[3ix[hew[dlevelopments[have[been
announced,[@pproved,[dr{¢onstructed[dince[COR's[driginal[@pproval,[Which
was[§ubsequently[dleemed[inadequate.[]T here[is[@[¢locumented[increase[in
trafficfvithin[the[Route[3[¢orridor.[There[ls[¢ompetition[for[dvailable[vater
and[Waste[Yvater[¢lisposal[¢apacity.[These[¢hanges[in[the[¢nvironment[re
required[{o[be[¢onsidered.[[There[[is[ho[legal[[authority[dr[énvironmental
rationale[fo[feturn[fo[@[World[long[gone.[[COR's[2006[énvironmental
assessment[is[antiquated, [inaccurate[dand[@bsolutely[incomplete.[]#8,[p.2]

ok ok ok ok

In[the[¢ase[COR's[application[dt[least[3ix[hew[projects[have[been
constructed,[@pproved, [dr{introduced[for{teview[Yvithin[ihe[potential
impact[drea[3ince[COR's[2004[DEIS.[They[are[@s[Hollows:

o[] Watertown[Commons

o[] Bumpers[Car[Wash
o[] Texas[Roadhouse

'Mn@heArticle[T 8[proceedings[before[Supreme[Court{Justice[Ponald[Greenwood, [COR’Sfttorneys[Catherine[Johnson[dnd
Douglas[Zamelis[gwore[that[ho[studies[had[been[performed@ndhofieportsfhadbeen[preparedfinupport[dffihe
conclusions[iemained[in[ihe[$eptember[2004[IDEIS. [T his[§tatement[howldppears[lo[be[false.[The[TES[teport[dppendedfio
the[February[2006[DEIS, [@s[vell@s[ThatDEISitself,[inake[¢lear@hat[T ES[had[performed[dtudies[d@nd[prepared[ieports[ior
COR[in[August{¢2004,[@nd[hose[hadbeen[dmittedfrom[The[driginalDEIS.[Moreover,[it[dlsof@ppears[ihatihe[¢onclusions
offthose[3tudies,Wvhich[ivere[linderlying[before[the[projectvas[¢onstructed[@o[its[present[dtate, [dre[how[dbsolete[dnd
cannot{be[ielied[iipon[in[@n[énvironmentalfieview[df[¢onditions[¢xisting[in[2006.
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o[] Salmon[Run[Mall[Expansion
o[] Arsenal[$treet[Center
o[] Wal[Mart[Garden[Center

COR's[¢urrent2006[DEIS[Must[¢ollectlfresh"[aseline[¢onditions[io
establish[ihe[¢urrent[énvironmental[detting.[\s[éxamples, [fraffic[has
changed[3ince[2002,[dlemand[for[Water[has[¢hanged[dince[2004,[dvailable
sanitary[yvaste[fater[freatment{¢apacity[has[¢hanged[dince[2004, [dir
quality[has[¢hanged[dince[2004,[dvailable[habitatfand[Wildlife[dlistribution
patterns[have[¢hanged[3ince[2004,[and[§tormwater[tun[bff(has[¢thanged
since[2004.

COR[Must[éstablish[§he[¢urrent,[2006,[énvironmental[3ettingfo[bel[dble[fo
substantively[¢valuate[§he[potential[for{3ignificant[énvironmental[impacts.
Review[df[$ection[B[df[The[DEIS[¢learly[éstablishes[thatfCOR[has[failed[fo
do[3o,[butftather[telies[dn(its[2004[description[df[The[¢énvironment.[[tale
obsolete[¢lata[is[linacceptable[@nd[Wvilllead[fo[inaccurate[dssessments[df
potential[impacts.[]#8,[p.7]

RESPONSE:

The[DEIS[appropriately[dlescribes[ihe[driginal[¢ondition[dfihe[dite[ds[vell[ds[The
site[ds[it[¢urrently[éxists.[[The[3tudies[hat[demain[¥alid[d/id[hot[heed[fo[be
updated[and[Where[¢hanges[have[dccurred, [teports[have[been[iipdated,
supplemented[@nd/or{tevisited.[[for[éxample,[The[geology[dflThe[Site[has[mot
changed[3ince[the[lesting[dccurred[in[2004.[[Thus[ihe[geotechnicallinvestigation
conducted[in[Dctober[dIR004[and[its[¢onclusions[iemain[Valid.[[[INonetheless,
two[ddditional[geotechnicallinvestigations[3re[dttached[To[this[FEIS[ds[Appendix[].
These[investigations[dccurred[in[$eptember[dnd[INovember[2005.

With[tespect[fo[3ewer[impacts[from[the[project, [d[hew[Study[has[been[provided
which[howlincludes[@n[dnalysis[dflhistorical[dlata[provided[by[the[Town[Engineer,
Bernier[dnd[Carr, [ds[Wvell[ds[a[teport[dfliheldlesign[and[implementation[for
improvements[o[dhe[Arsenal[3treet[pump[3tation[see[Appendix[l).

Likewise, [With[fespect[@o[fire[protection,[d[teport[prepared[in[February[2005[and
updated[in[January[df2006[has[been[included[in[ihe[DEIS.[MThis[leport[3ets[forth
the[dlesign, [¢onstruction[and[lesting[for[@he[dn[dite[lvater[@ank[and[pump
providing[fire[protection[lo[the[3ite.[[[See[DEIS[Appendix[16”.)

With[despect[o[raffic, \While[the[driginal[Traffic[Study[did[provide[d[growth[date
to[dccommodate[ddditional[dlevelopment[in[the[drea, [founts[ivere[laken[ds
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recently[ds[February[dnd[March[2006[and[Were[provided[fo[ihe[NYSDOT.[[These
counts[include[dlI[dlevelopment[Ghat[has[dccurred[dince[dhe[project[vas[leviewed
and[approved[in[the[Pecember[$f 2004, [including[ihe[draffic[generated[by[iwo
stores[that[have[ppened[at[ihe[Towne[Center[dt[Watertown.[The[tecent[¢ounts
demonstrate[that[the[@rip[generation[dnd[growth[fate[dsed[in[The[driginal[Traffic
Study[3re[¢onservative[dnd[iemain[Valid.

With[despect[fo[Wvild[life[dndllvetlands[§tudies, [ihe[Commentators[iry[lo[faise
suspicion[as[@o[he[Yeracity[dfljworn[§tatements[inade[by[Catherine[Johnson,
legal[¢ounsel[lo[COR. [ dne[feviews[Thelaffidavitiubmitted[dluring[litigation[it[is
stated[by[Catherine[Johnson[that[TES[¢onducted[d[Ivetlands[investigation[dn[The
site[in[The[Jummer[df12004[and[That[Theltesults[dfTThis[investigation[Were[Jet[forth
in[the[DEIS[and[FEIS. MMthvas[d/so[¢lear(Ghat[Ghelfesults[dfThis[investigation[lvere
contained[in[the[lext[dfdhe[IDEIS[And[FEIS, [but[hot[ds[d[3eparate[teport.[The
Commentators[¢learly[have[knowledge[dflthis;[Yet, [dllege[lhat[Catherine[Johnson
was[hot[@elling[the[fruth[in[a[dworn[Jtatement.[[i\fter[Ghe[litigation[and[dlecision
offihe[Appellate[Division, [TESNvas[dsked[by[COR[@o[formalize[dhe[investigations
that[they[¢onducted[in[2004.[MThe[dnly[dppropriatelvay[lo[dlocument[The
impact[¢f[ihe[project[fo[dhe[Wvildlife[dnd[The[vetlands[Wwas[lo[provide[The[feport
offdhe[investigations[¢onducted[in[2004F prior[lo[dny[dlisturbance[dfThe[dite.

Finally, [COR[has[laken[into[dccount[the[ddditional[dlevelopment[in[the[¢orridor,
where[hecessary.[[forléxample[iipdated(iraffic[¢ounts[include[dlI[ihe
development[@hat[has[dccurred[in[the[¢orridor[3incelthellast[Traffic[Jtudylvas
undertaken.[[There[is, [however,[ho[legal[dbligation[o[3tudy[projects[ihat[have
been[dnnounced[drlintroduced[butfforfivhich[ho[dpprovallhas[been[dbtained
(e.g.[3almon[Run[Expansion).[ee[Response[fo[Comment[9[dfThis[Fection.

4.  Scoping[should[have[been[¢onducted.

It{is[linfathomable[hat[in[its[¢urrentteview[df[The[Project{ihe[Planning
Board[has[Yet[dgain[dletermined[that[heither[public[§copinghorihe[input
of{pther[3takeholders[is[hecessary.[[Fuch[blatant[dlisregard[df[The[Court's
decision[leads[fo[dnly[dne[¢onclusion;[Fhat[ihe[Planning[Board[is[dnce
again[éngaged[in[d[tushed,[incomplete[@nd[improper[teview[dlesigned[io
prevent[input[from[dutside[dgencies[and[The[public.[[#10,[p.2]

ok ok ok ok

The[Planning[Board[failed[fo[¢onductpublic[3coping[df[the[Project.[]#10,
p.4]
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%k ok ok ok k&

The[Planning[Board[failed[fo[3eek[fommentfrom[$ther[involved[dgencies
to[identify[televant[@reas[df[énvironmental[¢oncern.[[#10,[p.4]

%k ok ok %k ok

The[Court[fold[You[fo[§cope[the[project.[You[dlidn't[§cope[ihe[project.
You[dlidn'tlidentify[televant[@reas[df[¢oncern.[[#13,[p.22]

%k ok %k ok %

The[dpportunity[fo[identify[ihat,[@s[Mr.[$chultz[daid, [dnd[The[dppropriate
studies[@nd[ihe[dnes[that[heed[fo[be[tedone[tomes[Irom[The[public
scoping[process.[Instead, [We're[§itting[here[teacting[fo[d[deriously[flawed
record.[Wvill[give[you[3everal[@xamples[fonight[o[be[followed[Uip,[@s[I[3aid,
with[dur[ritten[§ubmission.[I#13,[p.28]

%k ok ok ok ok

And[{o[¢onduct[@[¢omplete[teview,Wve[dlIknow[vhat{ihat[ineans.[[We[all
have[had[many,[many[years[df[éxperience[With[FEQR,[and[The[dther[Taws
that[are[tequired[fo[be[¢omplied[With[{o[@pprove[d[project[df[This[Type.
Youlheed[o[identify[the[televant[dreas[df[¢nvironmental[¢oncern.[[You[dlo
that{by[looking[at[the[@pplication,[you[do[fhat[by[¢onsulting[With
appropriate[dgencies,[you[deek[Ihe[éxpertise[df[dther[dgencies,[you[do[That
by[¢onducting[§coping.[[#13,[p.18]

%k ok ok ok ok

The[dppellate[dlivision[tebuked[this[Board,[@nd[¢xplicitly[in[ihe[dlecision
told[Ghe[Board[dne[df[The[failings[Was[ihat[you[didn't{¢onduct[coping, [but
yet[dgain,[Ghis[Board,[¢ven[With[The[dlecision[in[Aront[df[it, has[Hailed[o
conduct[3coping.[You've[ignored[the[Court[dlecision.[[#13,[}p.18,[1 9]

%k ok ok %

ItIPlanning[Board][has[tefused[dgain[fofollow[Mmandatory[JEQRA
procedures[dlesigned[To[dssure[fhat[dlI[@reas[df[potential[foncern[dre
identified[@nd[@ssessed.[The[Planning[Board[has[$imply[dccepted,[fithout
any[ieaningful[drlindependent{inquiry,[ihat[ihe[dnly[dreas[df
environmental[¢oncern[dre[fhose[identified[by[COR[@nd[the[few[éxamples
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set[forth[by[ihe[Appellate[Division.[dtlhas[hot[independently[¢onsidered
potential[impacts[and[has[hot[§ought[ineaningfullinput{from[dther[dgencies
and[the[public.[Accordingly,[the[Planning[Board[has[dgain[@bdicated[its
responsibilities[iinder[$EQRA.[I#7,[p.2]

ok ok ok ok

There[has[been[ho[teasoned[Thought[drlinvolvement[df[ihe[public[drdther
involved[agencies.[The[Court's[dlirection[for[public[§copinghas[been
ignored.[[#8,[p.3]

RESPONSE:

Neither[ihe[Court's[dlecision[dr[The[SEQRA[fegulations[tequire[d[public[§coping
process.[[[The[Court's[dlecision[3tated:

"We[¢onclude[Ghat, [in[dletermining[hot[do[issue[d[Positive[Declaration or
to[éngagelin[§copingldnd[dpting[instead[lo[tely[dipon[COR's[Draft
Environmental[Impact[$tatement[{DEIS)[o[identify[dny[énvironmentally
significant[impacts[tesulting[from[ihe[Project, [the[Board[improperly
abdicated[its[power{and[tesponsibilities[inder[3EQRA.[Because[JEQRA
requires[§trict{ddherence[fo[its[proceduralltequirements, [the[Board's
failure[fo[¢omplyllvith[Those[proceduralliequirements[¢annot[be
deemed[harmless."[[lemphasis[ddded)[{citations[dmitted).[[Fee[Appendix

L. 2.

Therefore, [it[Wvas[@he[Planning[Board's[filure[fo[dlo[¢ither{a[positive[dleclaration[r
to[éngage[in[§copinglihat[¢onstituted[he[procedurallérror.[[Bince[the[Planning
Board[ksued[a[Fositive[Declaration[ds[part[dfihe[¢urrentJEQRA[eview, [The
Planning[Board[has[¢omplied[lvith[@he[Court's[dlecision[vithout[having[lo[¢onduct
public[§coping.[Mn[addition,[lhe[tegulations[3pecifically[3tate[That[§coping[is[hot
required[Uinder[6[INYCRR[3[677.8(a).

Whenl[dletermining[hot[@o[¢onduct[public[§coping [ihe[Planning[Board[¢arefully
considered[the[fact[that[the[Project[had[d/ready[iindergone[3ignificant[feview[df
potential[énvironmentallimpacts[dluring[@he[firstFEQRA[@pproval[process[ihat
included[¢omments[from[the[publicland[involved[dgencies.[Puello[lhe
considerable[dmount[dflinformation[and[input[feviewed[@and[dn[file[lvith[he
Planning[Board[for{ghis[Project[from[the[prior[3EQR[Heview, [dnd[The[identification
offtelevant[issues[through[@he[prior{éfforts[df[The[Planning[Boardllvhich[dre[further
focused[by[dhe[litigation[and[dlecisions[dflihe[New[York[¢ourts,[The[Planning
Board[dletermined[lhat[éngaging[in[dn[dptional3coping[processivouldmot[further
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define[the[televant[issues[¢oncerning[potential[impacts[fo[be[dddressed[in[Ghe

EIS.

5.

The[Planning[Board[failed[to[independently[évaluate[any[potentially
significant[adverse[énvironmental[impacts,[tather[telying[én[COR[o
conduct[the[¢énvironmental[feview.

One[fatalfflaw[is[Ihe[PlanningBoard's[@nd[COR's[{ailure[fo[dcknowledge
that{ihe[Appellate[Division[found[ihat{ihe[Planning[Board[had[failed[fo
independently[¢valuate[any[potentially[3ignificant[ddverse[¢nvironmental
impacts. [T he[Planning[Board[has[§eemingly[¢oncluded[ihat{the[Appellate
Division[¢lecision[dnly[tequires[ihat[the[Planning[Board[¢xamine[ihose
issues[With[Which[Ghe[Appellate[Division[éxpressly[found[fault.[[Fuch[@n
approach[inisinterprets[ihat[dlecision[@and[¢looms[ihe[Planning[Board[io
repeat[the[¢rrors[inade[previously.[#10,[p.2,3]

Onceldgain[ihe[PlanningBoard[has[¢lecided[do[tely[lipon[COR[{o[¢onduct
the[¢énvironmental[ieview.[[Dncefdgain,[the[Planning[Board[is[shutting[the
publicfand[ther[dgencies[dut[dfThe[teview[process.[[Once[dgain,[the
Planning[Board[has[faken[the[§ame[kinds[f[3hortcuts[@nd[inade[fhe[dame
kinds[df[procedural[inistakes[that[ihe[Appellate[Division[found[improper
and[iesulted[in[@nnulment[df[the[Projectfapprovals.[]#10,[p.3]

%k ok ok ok ok

The[Planning[Board[failed[fo[independently[identify[televant[dreas[df
environmental[¢oncern.[J#10,[p.4]

%k ok ok ok ok

The[Planning[Board[failed[o[independently[¢valuate[ihe[§cope[dnd
adequacy[df[ihe[proposed[DEIS.[[#10,[p.4]

ok ok ok ok

Youlccepted[Idn[February[bth,[The[dame[dlay[That[you[dletermined[ihe
D.E.1.S.[fo[be[¢omplete, [you[dccepted[@n[drchaeological[3tudy,[&
combined[phase[dne/phase[two[3tudy.[lt[Was[handed[Uip[Ho[you[dt[ihat
very[ineeting.
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Given[your[dbligation[o[¢valuate[these[3tudies, [hot[3imply[accept[them,
and[[Mand[{o[be[@n[independent{agency, [IMTIHIMMI[don't[iinderstand[how
you[¢ould[dletermine[fo[have[independently[¢valuated[ihose[$tudies.[lt's
justfhot[possible.[I#13,[p.23]

ok ok ok ok

As[I[hoted[previously,[you[haven'tiinade[the[hecessary[ieferrals.[[You
haven't{¢onsulted[With[FHPO.[MIn[§um,[you[haven'tidlone[What{\ve've[dsked
you[dlo[The[first[fime;[you[haven't[dlone[What[the[Court[fold[you[fo[dlo,[@nd
noted[@s[3pecificfailings,[you[haven'ti¢omplied[with[§hat[¢lecision;[and
overall[you're[hot[ulfilling[your[dbligation[fo[dct[as[dn[independent[Board.
[#13,[p.24]

ok ok ok ok

These[processes[are[3upposed[io[be[fhoughtful[@nd[teasoned.[They're
suppose[fo[incorporate[involved[dgencies[and[dther[éxperts.[[The[Board[is
supposed[io[beldble[to[tely[iipon[éxpert[dpinion.[Tlts[dwn[éxpert[dpinion.
[#13,[p.27]

%k ok ok %k ok

And[ihat[tejection[df[dur[dffer,[Jogether[With[The[dctions[That[this[Board
has[faken,[@nd[@hat[\ve[have[dbserved[being[in[ihisfioom,[&nd[That[fve
have[dletermined[from[teviewingfown[tecords[Which[We[pbtained[ihrough
appropriate[FOIL[teviews,[dnd[these[dctions[3ince[the[dppellate[dlivision's
decision, [they[lMMthey[dlarm[Gis. And[it' st sIbecause[We[MMvhat[ive[dee
here[is[&[Planning[Board[ihat{isntfdcting[independently.

We[believe[you're[hot[ctinglindependently[s[you[dre[tequired[fo[dlo.
Rather, [itfappears[ihat[you're[Working[in[lockstep[With[@[3ingle[dleveloper,
and[there'sfhot[@[level[playingfield[in[The[fown[df[Watertown[in[the[fvay
these[matters[are[being[handled.And[if[youlthink[ITMITt'sLhotJust[dur
opinion[hat{ihe[Board[isn'tfdctinglindependently,[that's[¢xactly[What[ihe
appellate[dlivision[daid;[it[Was[@[fushed[leview,[it[vas[@n[improper[teview,
itfasfincomplete[issue, [@nd[That[@tthe[heart[df[Thatfailed[ieview[vas[ihe
Board's[failure[fo[dct[independently,[@nd[tather[tely[dn[Cor[fo[¢onduct[the
environmental[ieview.[]#13,[p.15,16]

ok ok ok ok
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Forfteason[linknown[{o[is, [it[¢loesn't@ppear(@hat[ihings[are[beinglhandled
appropriately.[IAnd[in[fact, [in[my[dpinion,@nd[it's[dnlymy[dpinion,[]
would[3ay[that[things[are[being[handled[iinlawfully.[[T hisfBoard[is[tequired
to[dct[independently,[@nd[you[haven't.

And[as[@[Threshold[éxample[from[durlieview[df[The[tecords[The[positive
declaration,[and[fhe[hotice[df[fompletion,[fesolutions,[That[are[tequired[o
be[prepared[by[this[Board[in[its[independent[¢apacity[vere,[in[fact,
completed[by[Cor,[and[This[Board[§imply[tead[ithem[into[the[tecord.

And[l[give[you[The[dpportunity[fo[dellne[That[ihat'sfhot[3o.[MI[give[you
the[dpportunity[fo[tell[ine,[dn[The[tecord, [That[partiwo[df[The[F.A.F. [vhich
at[the[Yery[{op[df[the[dlocument[3ays[it[is[ihe[lihe[teviewing[agencies
responsibility[fo[¢omplete, [fell[ine[That[ihatWas[hot[¢ompletedby[Cor.
[#13,[p.17]

%k ok ok ok ok

RESPONSE:

The[Planning[Board[dlisagrees[With[these[fomments.[[[The[Planning[Board[has
acted[ihdependently[fo[¢valuate[ihe[§cope[dnd[adequacy[dflihe[proposed[DEIS
and[do[identify[felevant[dreas[dfl¢nvironmental[¢oncern.[[The[degulations[{lictate
that[@he[Project[§ponsor, [in[this[¢ase[COR, [prepare[heldiraft[RIS. [t [is[dnly[iThe
Project[§ponsor[dloes[hot[vish[lo[éxercise[that[dption, [That[the[lead[dgency
prepares[dheldlraft[EIS.[[Bee[6[NYCRRZ[H 17.9(A)(1).[As[provided[for{in[lhe[SEQRA
regulations[dnd[ds[is[¢ustomary[practice[@dmong[lead[agencies[ihroughout[INew
York[3tate, [The[applicant[provided[@he[Planning[Board[a[dlraft[FIS[for{The[Planning
Board's[teview[dnd[dcceptance[for(filing[dn[January[25,[2006.[The[individual
Planning[Board[inembers[teviewed[The[dIraft[EIS, [dnd[Some[provided[domments
on[@he[dlocument[lo[COR[Hor{devision.

The[Planning[Board[feviewed[lhe[dlraft[FIS[lo[dletermine[Whether(it[lvas[ddequate
forlpubliclieview[based[lipon[the[feasons[§upporting[lhe[Positive[Peclaration[df
Environmental[3ignificance[and[the[3tandards[for{the[¢ontent[dflan[EIS[¢ontained
in[the[fegulations.[[[The[dletermination[dfiwhether[ihe[dlraft[FIS[is[ddequate[for
public[dnd[dgencylteview[is[This[Planning[Board's[dbligation,[hot[That[dflany[dther
involved[dgencies[dr{éxperts.[[The[Planning[Board[teviewed[lhe[dlocuments[io
ensure[lhat[all[ielevant[information[has[been[presented[and[@nalyzed, [butlit
should[be[hoted[That[this[dlocument[is[hot[tequired[lo[be[dn[Uinreasonably
exhaustive[dr{perfect[dlocument.[t[is[hot[The[dlocument[in[Which[d/l[Issues[inust
be[tesolved.[[Resolution[dfld/I[issues[before[dcceptance[dfihe[draft[FIS, [in[fact,
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defeats[pne[df[dhe[ajor[purposes[dfldiraft[EIS;[Fhat(is, [Jo[give[The[public[an
opportunity[fo[¢omment[dn[dnalysis[dflimpacts[and[Yarious[ineans[dflinitigating
those[impacts.[[Fuch[¢omments[Will[be[¢onsidered[dnd[inade[d[part[dflThe[final
decision[iaking[process.

The[Commentator[Was[incorrect[in[§tating[§hat[@he[Archeology[$tudy[ivas
submitted[the[§ame[dlay[ihe[DEIS[lvas[deemed[¢omplete.[[The[Archeology[$tudy,
the[inajority[dfiwvhich[¢onsisted[dflthe[dame[information[previously[provided[io
this[Board, [as[dlelivered[lo[@ach[dflihe[Board[inembershomes[dn[February[$",
two[dlays[before[lhe[DEIS[Was[dleemed[¢omplete.

6.

Site[plan[@nd[$ubdivision[applications[are[hot[¢omplete.

The[Planning[Board[failed[fo[tequire[ubmission[df[d[dite[Plan[Application.
[#10,[p.4]

ok ok ok ok

The[Planning[Board[failed[fo[dletermine[that[a[$ite[Plan[Application[ivas
complete[before[§cheduling[@[publicfhearing.[[#10,[p.4]

ok ok ok ok

The[Planning[Board[failed[{o[tequire[d[¢omplete[Subdivision[Application
before[§cheduling[a[publichearing.[[#10,[p.4]

k ok ok ok %

Based[lipon[dll[$f[the[@bove, [Pyramid[iequests[ihat[ihe[Planning[Board's
review[@nd[¢onsideration[f[the[Projectbe[§uspended[lintil[Juchiime[ihat
the[@pplicantubmits[¢ompletef3ite[plan,[§ubdivision[dnd[dther[televant
application[inaterials.[[#1,[p.5]

ok ok ok ok

Since[fhat[@dnnulment,[COR[has[3ubmitted[&[3ubdivision[dpplication[fo[the
Planning[Board,[Which[ds[df[this[¢late[lemains[incomplete.[[#7,[p.2]

%k ok ok ok ok

Next,[dn[February[$,[2006,[Fhe[Planning[Board[dccepted[@s[¢ompleteld
Draft{Environmental[Impact[$tatement[{“DEIS")ubmitted[in[§upport{df
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what[¢an[dnly[be[iewed[ds[d[dlefunctf@pplication.[Further,[Ihe[Planning
Board[then[¢ommenced[the[public[teview[periodHor[¢omment[dn[the

incomplete[@nd[linlawful[@pplications[beforelit.[[#7,[p.3]

ok ok %k ok

On[March[$,[2006[Pyramid,[fhrough[dhis[ffice,[Jubmitted[its[Written
objections[fo[fhe[Planning[Board’s[{urther[¢onsideration[f[The[Project
based[Uipon[@[failure[df[Jurisdiction[ds[ihe[Planning[Board[dlid[hot[have
before[it,[dmong[bther[things, [a[Valid[3ite[plan[dpplication[dr[@[¢tomplete
subdivision[@pplication.[The[Planning[Board,[Without[éxplanation,
declined[Pyramid’s[tequest[fo[¢ancel[The[public[hearingl@nd[¢ontinuedits
consideration[df[the[Project.[As[df[loday’s[¢late[The[Planning[Board[has
failed[o[tespond[fo[Pyramid’s[&llegations[df[@lack[dfjurisdiction[fo
consider{the[Project.[[#7,[}p.4]

ok ok k&

Even[iffthe[Planning[Board[had[¢letermined[Ihe[ite[plan[dpplication[fo[be
complete,[3uch[@[dletermination[fvould[have[been[linlawful[§ince[COR
never[§ubmitted[@[¢omplete[3ite[plan[@pplication.[J#7,[p.10]

%k ok ok %k ok

becauselits[MMve[dlon'tMMve[feel[ihat[you're[legally[dbligated[o[¢ancel[This
based[dn:[Your{failure[fo[have[@[¢omplete[3ubdivision[@pplication[in[front
offyou,[Which[prevents[you[from[§cheduling[the[hearing.[[You[have[ho[3ite
plan@pplication[in[front[dfyou,hich[prevents[you[from[§cheduling[the
hearing.[1#13,[p.4]

Procedural[¢rrors.[In[dddition[fo[the[foregoing[3ubstantive[problems,[Yve

advise[fhe[Board[fhat[its[procedural[teview[df[COR’s[ubdivision

application[has[failed[fo[¢omply[Wvith[Town[df[Watertown[Code[$[P1[In[&
number[df[tespects,[including[butfhot{limited[o[the[following:

1.0 The[Planning[Board[is[tequired[o[formally[dcceptihe[3ubdivision

application[as[tequired[in[3[9 10 3(B)[df[The[Town[df[Watertown
Code[(the[TCode")[@s[¢omplete.

2.0 On[February[7,[2006,he[PlanningBoard[illegally[¢onsidered[COR’s
subdivision[@pplication.[Pursuant[§o[$[P1(1 3,[Fhe[planningboard[is
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prohibited[from[¢onsidering@n[dpplication[lintil[len[days[afterit[is
accepted[ds[¢omplete.

3.0 Even[iffthe[Planning[Board[had[formally[¢letermined[COR’s
application[fo[lbe[¢omplete, [any[3uch[dletermination[vas[linlawful
because[the[@pplication[failed[fo[includeldll[information[tequired

pursuant[fo[$[9 101 4[of[The[Code.

4.[1 The[March[$,[2006[public[hearing[as[linlawfully[§cheduled,
conducted[@nd[¢losed.[The[Planning[Board[lacked[ihe[duthority[io
hold[@he[public[hearing[because[itfailed[fo[formally[¢letermine[fhat

the[@pplication[vas[¢tomplete.[[#7,[p.[7,8,9]

%k ok ok ok ok

The[Planning[Board[¢ould[hot[have[dletermined[COR’s[January[$,[2005
submission[dfits[¢urrent[3ite[plan[fo[be[d[¢omplete[dpplication[or[3ite[plan
approval,[§ince[itfails[fo[includelalI[information[tequired[pursuantio[$
107[#3(B),[@nd[because[The[dite[plan[is[teplete[ith[Yiolations[df[The
zoning[law.[Pursuant[@o[$[1 07[#2(C)(13)@he[Planning[Board[inust{¢nsure
that{fhe[dpplication[dlemonstrates[ihat[¢levelopmentfactivity[vil[fomply
with[dll[§tandards[@nd[tequirements[df[ihe[Town’s[Zzoning[law.[[#7,[p.10]

%k ok ok ok %

There[is[ho[Completed[$Subdivision[Application
The[Planning[Board[ik[vithout[Jurisdiction[fo[¢onductihe[dbove
referenced[Public[Hearing[because[ihere[is[ho[¢omplete[$ubdivision
application.[[Chapter9 11 3[df[he[T own[df[Watertown[Code[{'Code")
provides[fhat[ho[publicfhearing3hallfbe[3cheduled[Uintil[3uch[{ime[hat[ihe
Planning[Board[has[dletermined[Zhat[@[$ubdivision[@pplication[is[¢tomplete.
The[Planning[Board[has[hot[dlone[3o.[[Moreover, [based[dn[Chapter[P1[] 2
offthe[Code, [The[Planning[Board[¢ould[hot[have[legally[¢letermined[ihat
such[@pplication[fvas[¢omplete[because[the[@pplication[is[inissing
information[tequired[by[Article[B[df[Chapter[P1.[IThe[dpplicant[has,[at[d
minimum,[failed[{o[provide[the[tequired[property[fax[inap(s),[¢ertification
that[alI[teal[property[faxes@re[ully[paidf@and[percolation[festtesults
performed[in[daccordance[With[DOH[3tandards.[[Holding[@[public[hearing
on[@nfincomplete[$ubdivision[Application\vould[be[d[direct[Violation[df
the[Code, [$tate[law[dnd[Without[force[dr[¢ffect.

IV Berg

mann

associates

2[B2



Towne[Center[@t[VWatertown Final[Environmental[Jmpact[$tatement
Town[df[Watertown,[INY April[2006

There[is[ho[$ite[Plan[Application
The[Planning[Board[k[vithout[Jurisdiction[fo[¢onductihe[dbove
referenced[Public[Hearing[as[the[Planning[Board[dloes[hot[have[d[ite[Plan
Application[before[it.[Pursuant[fo[Chapter[]1 07[}#3[df[ihe[Code,[the
Planning[Board[¢annot[§chedule[@[publicfhearing[dn[@[$ite[Plan
Application[Uintil[§uch@ime[that[@[¢ompleted[$ite[Plan[Application[has
been[formallyfdccepted[by[ihe[Planning[Board[@t[a[public[ineeting.[The
decision[df[the[Appellate[Division[dnnulled[Ghe[priorf3ite[plan[@pproval,
includingfihe[dpplication[and[dther[§upporting[dlocuments.[[No[hew[3ite
plan[@pplication[has[been[inade.[[Any[purported[teliance[dn[The[prior
application[is[improper.[kven[ivere[3uch[teliance[dllowed,[Town[tecords
indicate[hat[the[@pplicant[has[failed[o[provide[tequired[@pplication
materials, [including, [but[hot[limited[fo[¢ertification[fhat[alI[feal[property
taxes[have[been[fully[paid.[Holding[d[publicfhearing[dn[@[hon[existent[Jite
Plan[Application[Is[&[dlirect[Yiolation[df[ihe[Code, [State[law[dnd[Without
force[drléffect.[M#11,[p.00,[2]

RESPONSE:

COR[hever[Withdrew(dhe[dite[plan[dpplication[Which[Was[driginally[ubmitted[in
August[df[2004.[Furthermore,[the[AAppellate[Division[dlid[hot[dletermine[Ghat[Juch
site[plan[dpplication[Was[hull[dnd[Yoid[dr{invalid[in[dny[Way. [Consequently,
under{¢overfletter[dlatedJanuary[},[2006,[COR[Updated[its[éxisting[Jite[plan
application[by[providing[dn[lipdated[dite[plan[lothe[Planning[Board.[At[The
regularly[§cheduled[ineeting[dflihe[Planning[Board[dn[kebruary[¥,[2006, [Ghe
Planning[Board[found[ihe[3ite[plan[dpplication[lo[be[¢omplete[Jolds[o[dchedule
a[publicfhearing[dn[March[$,[2006.[Prior[lo[The[publiclhearing[dn[March[6,
2006,[COR[provided[gertification[fo[ihe[Planning[Board[That[d/I[The[feal[property
taxes[for(@he[3ubject[propertylhad[been[paid.

COR[a/so[§ubmitted[a[fevised[§ubdivision[dpplication[fo[ihe[Planning[Board[for[d
4[lot[3ubdivision[iinder{¢over{letter[dflJanuary[$,[2006.[[Pursuant[fo[ihe
comments[dflhe[Planning[Board[inembers[provided[@o[COR[at[a[public[ineeting
offihe[Planning[Board[dn[January[9,[2006, [The[§ubdivision[inap[Was[fevised[dnd
was[dgain[§ubmitted[o[@he[Planning[Board[dn[January[3 1 2006[Jogether[With[the
required[legalldlescriptions,[dpplication[dnd[fees.[Mt[d[public[ineeting[dfTihe
Planning[Board[held[dn[February[¥,[2006[The[Planning[Board[dletermined[ihat
the[ubdivision[application[Was[¢omplete[dnd[§cheduled[@[public[hearinglior
March[$,[2006.[[Prior[@o[the[publiclhearing[dn[March[§,[2006,[COR[provided
certification[fo[the[Planning[Board[@hat[a/I[ihe[teal[property[laxes[for[dhe[3ubject
property[had[been[paid.
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The[publiciéomment[period[$hould[be[éxtended[an[additional[30[days.

If[fhe[Planning[Board[is[linwilling[{o[grant[¢ither[df[These[tequests, [Then[dt[d
minimum(he[Planning[Board[3hould[éxtend[the[public[¢omment[period
forf@n[@dditional[3O[days[fo[allow[the[public3ufficientime[fo[¢onsider[ihe
myriad[procedural[@nd[3ubstantive[failings[dliscussed[in[Ghis[letter.[]#10,
p.5]

RESPONSE:

The[tequest[o[éxtend[Ghe[publicldomment[period[is[dlenied.

8.

The[Planning[Board[impermissibly[§egmented[SEQRA[feview.

The[Planning[Board[has[impermissibly[segmented[the[leview[tequired[by
SEQRA.[I#10,[p.4]

ok %k k%

The[ddditional[3anitary[loading[from[PDevelopment[df[ihe[3outhern[portion
offthe[3ite[{Phase[I)[is[hot[dddressed[in[ihe[DEIS.[Application[{or{further
development[ivould[tesult[in[§egmentation[df[fhe[danitary[dewer[impacts
analysis.[[#8,[p.34]

ok ok ok ok

SEQRA[tegulations[dlefine[lsegmentation[@s[lthe[dlivision[df[The
environmental[teview[df[dn[dction[§uch[hatVarious[ctivities[dr[tagesdre
addressed[]. .[as[Though[they[Were[independent,[linrelated
activities..."Impermissible[§egmentation[@rises[if ¢ertain[dctivities[dre
wrongly[éxcluded[from[the[dlefinition[f[The[project.[Mn[this[instance[COR
has[impermissibly[segmented[the[¢nvironmental[teview.[In[tecorded
mortgage[¢locuments[COR[has[§ubmitted[@[3ite[map[ihat[indicates[ihat[the
entire[property[is[intended[for[¢dlevelopment.[[T his[3ite[tap[is[attached
(Attachment[]).[COR[has[hever[tepresentedfactivity[dn[This[portion[df[The
property[fo[the[Planning[Board.[This[is[¢learly[éxcluding[future[dite
developmentfactivities[from[ihe[¢urrent{$EQRA[leview[&nd[is
impermissible[3egmentation.[More[dleveloped[drea[ineans[inore[fraffic,
more[3anitary[§ewer[dlemand,[iore[Water[¢onsumption,[nore[jtormwater

to[be[anaged,[@nd[greater[loss[df[habitat.[]#8,[p.11]

k ok ok ok %
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Of[¢ourse, [ds[COR[@nd[presumably[ihe[Planning[Board[knows,[The[Project
is[in[teality[bigger.[The[Planning[Board[is[proceedinglinder(false[pretenses.
In[What[is[perhaps[the[most[dlisturbing[dlevelopment[3ince[the[Appellate
Division[dlecision,[We[have[learned,[through[publicly[dvailable[dlocuments,
that{ihe[Projectis[dctually[larger[than[COR[@nd[Ghe[Planning[Board[have
represented.[There[is[@[Ghird[phase[{Phase[lll)[df[The[Project[fhat[is[fo[be
developed[dn[the very[dcreage[that{the[applicant[has[tepresented[io[the
Planning[Board[as[areas[to[temain[iindeveloped.[lemphasis[in[¢riginal)

Attached[fo[This[letter[ds[TExhibit[1 "[is[d[¢ertified[¢opy[df[ihe[Buildingloan
Agreement[{“BLA”)[éntered[Into[lhetween[COR[Route[B[Company,[1LC
and[M&T[Real[Estate[Trust.[ExhibitP[o[ihe[BLA, [$eparately[dttached[fo
this[letter[@s[1Exhibit[2”[hotes,[dmong[dther[Things, [Ihat[the[foughly[$0
acres[tepresented[fo[this[Board[in[the[2004[$ite[plan[dpplication[ds[being
leftfindeveloped, [Willbe[ised[{or[future[dlevelopment{and[building
area."[lemphasis[in[¢riginal)[t[&Iso[@ppears[That{CORhas[gone[3o[far[ds[fo
actually[dlesign[@n[TAccess[Drive"[fo[provide[Taccess[{o[future
development[area”[(See[TExhibit[2").[Contrast{ihese[tepresentations[yith
that[3et[forth[dn[page[B7[ODEISFubmitted[Hy[COR[Ho[Ghe[Planning[Board
in[February[2006:

[PIroposed[] mitigation[] for[] wildlife[] habitat[] loss[] would
include[Jnanagement[pf[the[undevelopable[freas[bf[the
current[] shrub[] habitat[] located[] on[] the[] site.[] This
management{Jwould[Jconsist[Jof[Jmowing[](brush[hogging)
the[Existing[Yegetation[Initially, (and[then[Inowing[Jt{bn[
schedule[df[pncel[évery[b[Years.

Accordingly,[the[Planning[Board[has[teviewed[less[han[the[éntire[Project,
with[the[dbvious[¢ffectThat[potential[@nvironmental[impacts[have[been
understated[¢rignored.[As[dliscussed[in[greater[detail[below, [Ghis[is[¢lassic,
improper[@nd[iinlawful[egmentation.

Further,[Bection[9.13[df[The[BLA[provides[for{ihe[possible[futuretelease[df
Phase[Mll[from[@he[Buildingloan[Agreement.[$uch[a[telease[yould[¢énable
COR([{o[fransfer@he[Phase[llI[property,[drHo[Uiselit[ds[decurity[or[@[3eparate
building[Joan.[This[provision[tequires[@[3ubdivision[df[property[in
accordance[With[Phase[l,[Phase[li[@nd[Phase[lll.[Yet[ihe[dpplications
pending[before[he[Board[¢onflict[ith[his[provision.[Has[COR,[inade[the
Board[@ware[that[its[{inancingis[in[Jeopardy[because[its[gubdivision
application[¢loes[hot[¢omply[With[its[loan[provision,[@nd[Ihe[Board[is[hot
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Lender[and[Borrower[acknowledge[that[Borrower[jntends
to[$ubdivide[the[Jand[into[two[br[more[parcels,[Which[$hall
be[Jeferred[fo[for[purposes[bf[this[Agreement[hs[Phase[],
Phase[]l,[and[Phase[JlI[and[which[are[$hown[pbn[Exhibit[D
attached[Jhereto[Jand[]described[Jon[]Schedule[]JC[Jattached
hereto.[Lender[dgrees[that(in[the[¢vent[Borrower[§ubdivides
the[Premises[jn[fompliance[jvith[hllChpplicable[Jaws,[Tules
and[fegulations[felated[Thereto[and[Jprovides[]ender[jwith
satisfactory[] proof[] thereof,[] including[] separate[] legal
descriptions[] for[] each[] subdivided[] parcel,[] and[] further
provided[That[l ender[Js[provided[vith[a[telease[df[thellien
of{the[3econd[inortgage[being[held[dn[The[land[by[ihe[party
which[kold[the[Jand[}o[the[Borrower,[Which[Felease[khall
release[Phase[J[and[Phase[]I[from[the[Jien[pf[kaid[becond
mortgage, [l ender[agrees[to[telease[the[lien[pf[itsitMortgage
and[the[pther[J.oan[Documents[from[the[Phase[llI[parcel[at
the[Borrowers[3ole[¢ost[@nd[¢xpense.

In[sum, [we[JsuggestJthat[Jit[lis(Jhighly[Jimprovident[Jfor[lthis
Board[Jto[Jcontinue[Jto[] process[Jthis[Japplication[Jfrom[]a
developer[jwho,[Jon[Jmore[Jthan[Jone[Joccasion,[Jhas[Jmade
materially[dlifferent[tepresentations[o[dlifferent[¢ntities[from
whom([Jit[Jseeks[Japprovals[Jand[Jfinancing.[J The[JPlanning
Board,[hcting[In[Jconformity[with[The[Jaws[of[the[State[Jof
New[] York,[] should[] immediately[] cease[] its[] further
consideration[Jof[Jthe[ProjectJuntil[fthese[Jssues[have[pbeen
resolved.

Final[Environmental[Jmpact[$tatement

April[2006

reviewing[the[énvironmental[impacts[dssociated[With[Phase[llI?[We[¢loubt
it.[$ection[9.13[provides[in[pertinent[part[as[follows:

Segmentation.[[Review[df[less[Than[the[éntire[project[¢reates[problems[df[a
procedural[@nd[3ubstantive[hature[ihat[iindermine[the[integrity[and[legality
offthe[¢nvironmental[teview[¢onducted.[The[failurefo[identify[he[full

scope[df[the[projectfhas[led[the[Board[o[improperly[§egmentfits

environmental[feview.

Segmentation,[ds[the[Board[3houldbe[dware,[is[the[Tdivision[df[The
environmental[teview[df[dn[dction[3uch[Ihat[Various[activities[pr[3tages[dre
addressed[iinder[[SEQRAI[Zs[though[ihey[vere[independent,[iinrelated
activities,[heeding[individual[dleterminations[ff3ignificance”[I6[NYCRR
617.2[al[g]).[Considering[dnly[@[partdr[degment[df[an[dction[is[¢ontrary[fo
the[intent[dIFEQRA[I6[INYCRR[$17.3([gl[1]).[The[degulations[tecognize[fhat
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SEQRAT[&ctions[Tcommonly[¢onsist[dffd[3et[df[activities[dr{$teps”[I6INYCRR
617.3[g)).[0f[an[action[linder{¢onsideration[by[RA[SEQRA[ead[dgency[is[in
reality[pnly[@[part[dr[d[3tep[df[dlarger[dverallfdction,[Then[Tthe[éntire[3et[df
activities[pr[§teps[inust[be[¢onsidered[The[dction,[Whether[the[dgency
decision[aking[ielates[fo[the[dction[ds[@[vhole[dr{fo[dnly[part[dffit"[16
NYCRR[$17.3[gl[lemphasis[@dded]).

The[tegulations[ihat[prohibit[egmentation[dre[intended[fo[Tguard[dgainst[d
distortion[df[ihe[@pproval[process”[Isee[Matter[df Teich[¥.[Buchheit,[221
AD2d[%52,[#53[02d[Dept[1995]).[ForfThis[teason, [it[is[vell$ettled[That[a
project[dleveloperfisfhot[permitted[Tto[¢xclude[¢ertain[dctivities[from[the
definition[f[@[projectorihe[purpose[dffinaking[itdppear[ihatfadverse
environmental[impactshave[been[iinimized[{or[the[purposes[df
circumventing[ihe[dletailed[leview[¢alled[or[Uinder[$EQRA"[Matter[of
Forman,[303[AD2d[&t[1020, citing[Matter[¢fllong[lsland[Pine[Barrens
Society[¥[Planning[Board[dflThe[Town[df[Brookhaven,[204[AD2d[$48,[550([]
51[12d[Pept[1994][internal[duotation[marks[dmitted]).

The[Planning[Board’s[failure[fo[¢valuate[the[éntire[larger[Project[is[¢lassic
segmentation[@nd[Yiolates[SEQRA.[An[¢énvironmental[¢valuation[f[Phase
II[independently[¢ouldivellfallbelow[the[threshold[fequiringurther
environmental[feview.[An[¢valuation[df[Phase[llI[¢oncomitantly[vith[Phase
If&nd[i[¢nables[the[lead[dgency[@nd[alI[involved[dgencies[fo[identify,
analyze[@nd[prescribe[dppropriate[iitigation[ineasures[for{ihe[full[¢xtent
offthe[Project’s[énvironmental[impact.[Any[énvironmental[teview[that[¢loes
not[ake[into[dccount[the[developer’s[plans[for[Phase[llI[is[inanifestly
insufficient[@nd[linlawfully[degmented.[1#7,[p.[4,[5,[6]

RESPONSE:

COR[has[3tated[Ghat[i[has[ho[plans[To[dlevelop[additional[propertyat[Ghis[lime[dr
in[the[foreseeable[future.[[CORhas[3dsserted[@hat[it[has[ho[¢oncept[plans(for(ihe
area[dlesignated[future[dlevelopment[dnd[building[drea"[dn[Exhibit[D[df[Ghe[loan
documentation[Commentator[provided.[[lit[shouldbe[hoted[That[Ghe[erms[IPhase
I',[Phase[ll", [dnd[Phase[lll"[fefer(o[Three[dlifferent[property[dcquisitions[and[hot
phased[¢onstruction.[[for{éxample,[a[portion[dflihe[drealdlesignated[ds[Phase[lII"
is[ihcluded[3s[part[dflihe[Project[inder[3EQRA[eview.[The[loan[dlocumentation
referred[by[the[Commentator[in[ho[Wway[¢dommits[COR[@o[further{¢onstruction.
Further[¢xamination[dfTihe[éxhibits[attached[lo[@he[loan[dlocument[further
supports[COR's[@ssertion.[Mit[is[hoted[That[ho[building[pads[dr[§tructures[dflany
kind[appear(in[the[drealdlesignated[IFuture[Development[and[Building[Area". [Tt
merely[dlepicts[d[mon[Wetland[drea[COR[¢haracterizes[ds[being[3uitable[for{future
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development.[[This[is[in[¢ontrast[o[The[§ame[éxhibit[dlepicting[building[pads[dnd
parking[areas[dn[dhe[temaining[portion[df[dhe[property.[lIn[fact, [d[portion[dfhis
area[is[being[proposed[ds[habitat[initigation[for[vildlife.

Given[lhe[§peculative[hature[dflany[further[dlevelopment[hat[inay[dccur[dn[ihe
property,[SEQRA[feview[df[This[portion[df[he[property[ivould[hot[be[proper[dt
this[lime.[[Bhould[COR[éver{proposeld[project[lo[be[¢onstructed[in[ihis[drea
some[lime[in[Ghelfuture, [Ghe[project[Willlbe[dubject[do[d//[hecessary[JEQRA

review.

See[d/so[Ghe[Response[fo[Comment[] 8[df[his[Jection

9.

The[DEIS[ails[fo[¢onsider[¢umulative[impacts.

The[Planning[Board[failed[fo[tequire[hat[dlI[hecessary[¢lements[e
included[in[the[DEIS[including[butfhot{limited[fo[¢umulative[impacts.
[#710,[p.4]

ok ok ok k

As[I[hoted[To[you,[you[how[have[d[3econd[@pplication[in[front[dfyou[that
was[§ubmitted[dluring[ihe[pendency[df[Iheflitigation.[t[s[incumbentlipon
this[Board, [in[teviewing[the[COR[proposal, [fo[@lso[fake[into[¢onsideration
the[proposed[dne[hundred[our[ihousand[3quare[foot[éxpansion[df[ihe
Salmon[Run[Mall.[[T hese[MMas[[3aid[These[dre[3ignificant[projects[Thatwill
make[3ignificant{[demands[dn[fown[infrastructure,[hot{ihe[least[df[vhich
willlbe[fraffic,[§ewer[dnd[Water[@nd[public[3afety[issues, Which[Minentioned

earlier.

Youlhave[d[heavy[[Mthis[Board[has[@[heavy[tesponsibility[fo[¢onsider[ihe
total[impacts[dfboth[dfhese[projects.[MIn[Fhe[language[HFEQR, [With
which[You[@re[@ll[familiar, [it[iequiresyou[fo[look[dt[The[¢umulative[impacts
offthese[projects[becausefthey[are[both[pending[before[fhis[Board[dt[the
same[lime.[]#13,[p.14]

ok ok ok ok

Cumulative[lmpacts.[[Moreover,[given[ihe[humber[dnd[¢lose[proximity[df
the[pendingand[@pproved[projectproposals[@long[ihe[Arsenal[$treet
Corridor[and[ihe[drea[ide[hature[df[3everal[dreas[df[¢nvironmental
concern,[Juchf@s[iraffic,[Water[@dnd[3ewer, [The[Planning[Board[vas[iequired

IV Berg

mann

associates

2[B8



Towne[Center[@t[VWatertown Final[Environmental[Jmpact[$tatement
Town[df[Watertown,[INY April[2006

to[include[in[the[DEIS[@n[@nalysis[df[¢umulative[impacts.[ltfailed[fo[do[3o.
[#7,[p.7]

RESPONSE:

To[begin, [d[dliscussion[df[¢umulative[impacts[is[hot[d[tequired[élement[dfA[DEIS
but[instead[3hould[be[identified[dnd[dliscussed[Tonly[here[dpplicable[dnd
significant.”[IO[INYCRR[Part[§ 17.9(b)(5)[Gii).[[Furthermore, [The[éxistence[df
another[dpplication[for{dite[plan[dpprovallin[the[dame[geographic[drealdloes[hot
create[d[heed[fo[dssess[¢umulative[impacts, [particularly[Where,[ds[here, [The
projects[are[hot[delated[fo[¢ach[dther[dnd[dre[hot[part[dflan[integrated[plan[for
development.

It[is[hot[mecessary[lo[dddress[the[¢umulative[impacts[for[future[3peculative
projects[iinrelated[lo[@he[@pplication[before[ihe[Planning[Board.[Therefore, [There
isfho[dequirement[hat[Ghe[impacts[dflihe[Salmon[Run[Expansion, [in[its[¢arly
stages[dflieview[by[the[Planning[Board, [be[¢onsidered[as[part[dflihe
environmental[ieview[f[he[Jowne[Center{project.

10. The[Planning[Board[failed[io[tequire[that[the[Project[¢onform[io[all
necessary[zoning[tequirements[before[¢onsidering[any[applications.

The[Planning[Board[failed[fo[tequire[that{ihe[Project[¢tonform[fo[dl|
necessary[zoning[tequirements[before[¢onsideringlany[Applications.[[]#10,
p.4]

ok ok ok ok

Subdivision.[[n[granting[§ubdivision[@pproval [¢ompliance[With[@pplicable
zoning[drdinances[drlocallaws[is[tequired[{Town[Law[$[277(3]).
Moreover,[d[planning[board[is[hot[duthorized[{o[vaive[testrictions[arising
from[@[Town’s[Zoninglaws[{Salkin,[IN.Y.[Zoning[law[&[Practice[$[19:27
(4th[@d.[2002)[{citing[1959[Ops[$t.[Compt[]1 64;[1960[Dps[$t.[Compt[] 69).

In(light[df[These[governing[principles, ve[ddvise[the[Planning[Board[df[the
following[dleficiencies[df[The[COR[project:

1.0 Multiple[Principal[Buildings[dn[lot.[[$ection[I 071 0(D)[df[The[Foning
Law[permits[dccessory[3tructures[@nd[lises[dpn[The[ame[lot[ds
principal[buildings.[The[dlefinition[df[dccessory[Uises[is[Tcustomarily
incidental[@nd[3ubordinate[fo[the[principal[lise...on[the[3ame[lot.”
Thus,[The[Town’s[Zoning[law[permits[dnly[dne[principalbuilding[per
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lot.[Based[dn[The[3ite[plan,[COR[proposes[o[build[deveral[principal
buildings[dn[individual[lots,Which[Yiolates[the[Zoning[law.

For[instance,[proposed[lot[2[¢ontains:[{a)[22,000[$F
Retail/Restaurant[H;[(b)[Restaurant{F1[&nd[F2,[And[{c)[Restaurant[ .
Proposed[lot[#[¢ontains:[(a)[P3,162[$F[Retail[Building;[lb)[Restaurant
E[and[{c)[Retail[T.

As[proposed,[pursuantfo[General[$ite[Plan[teview[¢riterial(S[] 07[#2
(0)),[Ihe[Planning[Board[lacks[fhe[duthority[fo[@pprove[ihe[$ite[Plan
because[it[fails@o[¢omply[Iwith[dll[dther[tandards[@nd[tequirements
offthis[¢hapter”[see,[$[1 07[#2(c)(13).

RESPONSE:

Section[] 07[J O[D)[dloes[hot[3tate[That[dnly[dne[principle[building[is
permitted[per(lot..[[INo[Where[in[the[Town[Zoning[¢ode[dloes[it[Restrict[[lot
to[dne[primary[building.[Therefore, [the[proposed[ubdivision[dloes[hot
violate[the[Xoning[law.

2.0 Yard[$etbacks.[Based[dn[The[3ite[plan,[The[dpplicable[detback
requirementsare[being[Violated.[For[éxample,[@[3tructure[is[proposed
for[the[hortheast[¢orner[f[The[Project{dite[Within[The[prohibited[3ide
yard[area.[Also, [buildings[are[Tsharing”[yards.

RESPONSE:

The[3tructure[inentioned[i[&[Verizon[inetal[{itility[¢abinet[located[in[d
Verizon[{elephone[¢asement.[[t[has[hot[been[the[policy[dr[practice[dflThe
Town[df[Watertown[fo[dreat[dn[dppurtenant[ditility[facility[duch[ds[Ghis[ds[d
structurelfequiring[a[building[permit.[[Mccordingly, [This[¢abinet[dloes[mot
require[d[Variance.

3.0 Parking[$paces.[Thccording[o[ihe[definition[df[parking[§pace,[The
minimum[tequired[@rea[is[1 80[3quare[feet.[Based[dn[The[2004[$ite
Plan,[itfappears[ihat[the[3ize[df[The[parking[$paces[Is[P'x 19’1171
square[feet).[Therefore,[The[parking[3paces[do[hot[ineet[ihe[tequired

minimuml[dize[fequirement,

RESPONSE:

The[parking[3paces[for(ihe[festaurant[buildings[have[been[fevised[dn[The[dite
planf@o[be[9.5 (1 9[dr[T 80.5[3quare[feet[do[Match[the[parking[§pace[dize
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for{@he[dther[buildings[dn[3ite[Which[¢omply.[[No[Yariance[Will[be[fequired.
See[Figure[] :[Revised[Project[Jite[Plan.

4.1 Non[Compliance[With[Town[lLaw[$[280[a.[[Town[law[$[280[&
prohibits[granting[ubdivision[@pproval[fo[fandlocked[parcels.[lots[2
and[#[do[hot[have[dctualdccess[fo[Route[}.[These[lots[¢an[dccess[a
public[toad[dnly[by[¢rossing[dtherprivately[dwned[property, i.e.,
interior[private[dlriveways.[Consequently,[dn[drea[Variance[from[ihe
ZBA[is[tequired[dr[The[T own[Board[¢ould[designate[The[drea[dpen
development[dlistrict.[Neither[has[been[identified[@s[tequired[permits
or[@pprovalsfhor[have[the[tequisite[dgencies[been[identified[ds
“involved"[adgencies[pursuant[fo[$EQRA.

RESPONSE:

The[proposed[#[Iot[dubdivision[Will[¢reate[¥[Tots[éach[having[a[iinimum
frontage[df[] 00[feet[dlong[INew[York[Jtate[Route[3.[Pursuant[o[feview[dnd
approval[by[the[INew[York[3tate[Department[dfiTransportation,[ihere[Wvill[be
twolgntrances[dfIOINYS[Route[B[providinglaccess[lo[the[Town[Center.
Paved[access[lo[a/I[The[buildings[Willlbe[provided¥ia[lhe[Pperating[and
Easement[Declaration[lecorded[in[the[Jefferson[County[Clerk’s[Dffice[dn
April[$,[2005,[book[2005,[page[00004979.[This[dlocument[provides[for
reciprocal[¢asements[throughout[the[3ite[ds[ivell[ds[ets[Torth[The[dbligation
forlinaintenance[df[dhe[dccess[ays.[[MMt[has[been[dhe[practice[dflihe[Town
offWatertown[@o[limit[dhe[humber[dfldccess[points[rom[INew[York[Jtate
Route[B[o[¢ommercialldlevelopments[ivhile[providing[for[dccess[vithin[lhe
commercialldlevelopment[Via[leciprocal[éasements.[[kmergency[Yehicles[Will
belable[lo[each[dl/[proposed[tructurelin[the[Town[Center.[Tlt[should[be
noted[that[Town[law[280[, [dloes[hot[prescribe[d[particularform[dfidccess
that[is[dcceptable.[[Mccordingly, [heither[d[Nariance[hor[The[granting[dfldn
open[dlevelopment[Zone[is[hecessary[in[This[instance.

5.0 Numberfdffloading[dlocks.[Pursuant[fo[Town[df[Watertown[Xoning
Law[$[107[1 8,[Businesses[must[provide[one[loading[3pace[ds[d[part
offthe[building[drfdccessory[thereto[dn[The[same[lot[{or[¢ach[20,000
square[feet[dr[fraction[Thereof[df[floor[@realin[§uch[lise...[The[loading
spaces[shall[be[@[minimum[$f] 2[feetfin[Width, 3 3[feetin[length[@nd
T4[feet[in[height[Tand[3hall[have[properfdccess. [As[shown[dn[The[dite
plan,[the[proposed[humber[dfoading[docks[for{Kohl’s,[Restaurant[Fl
and[F2,[Retail/Restaurant[H,[dr[Restaurant[k, [Restaurant[,[Bed,[Bath
and[Beyond,[Retail[B.[Retail[C[@nd[Zhe[temaining[ienants[fails[fo
meet[this[lequirement.[Consequently,[d[Variance[from[The[ZBA[r[a
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11.

rezoning[from[ihe[Town[Board[is[tequired[before[¢ither[ihe
subdivision[drf3ite[plan[@pplication[¢an[be[granted.

RESPONSE:

The[3ite[plan[has[been[fevised[fo[show[ihe[¢orrect[humber[dflloading[dreas

perflhe[proposed§quare[footage[dfiéach[building.[[Bee[Figure[J :[Revised
Project[3ite[Plan.

6.0 llegallots.[The[proposed[lots[Yiolate[the[¢limensional[tequirements
offthe[$ubdivision[Regulations.[For{¢xample,[proposed[lots[B[and[#
violate[the[dlepth[fo[idth[tatio[lequirement.[$ee[P1[24[df[The
Subdivision[Regulations.

RESPONSE:

The[proposed[lots[dlo[hot[Violate[§he[dlepth[@o[Width[#atio. [The[lot[Widths
are[ineasured[dt[theirllvidest[dimension[hot[at[Ghe[frontage[df[dhe[lot.[The
intent[¢f[ihe[Subdivision[Regulation[is[hot[fo[d/low[¢xtremely[¢longated[lots.

7.0 Screening.[The[proposed[3ite[plan[¢loes[hot{provide[tequired
screening.[For[¢xample,[There[is[hot[ufficient[$creening[dlong[he[lot
line[df[Ihe[tesidential[Qise[dt[The[horthwest[¢orner[df[The[Site.[See
1070 9[¢f[ihe[Zoning[law.

RESPONSE:

The[proposed[landscape[plan[has[been[tevised[fo[§how[d[Vegetated[3creen
along[@he[ddjacent{fesidential[yise[Which[is[d[minimum[df[] Ofeet[in[dlepth
and[8[feet[in[height.[Fee[Figure[] :[Revised[Project[Jite[Plan.

Offer[lo[assist[in[¢onducting[the[SEQRA[keview.
[WIe'll@@ssistlwith[the[teview,Wve'll[tooperatelvith[The[teview,[@nd[ve!ll

end[Uip[With[@[¢ommercial[¢orridor[ihat{lMthat[is[3afe[nd[dttractive[@nd[l]
and[[[i&nd[ddequate.[[#13,[p.24]

ok ok ok k&

Again,[Yve've[dffered[fo[¢ooperate[in[ihe[3tudy, [but[father[ihan[fake
advantage[df[that,[This[Board[has[[Thas[tejected@hatfidea.[]#13,[p.15]
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%k ok ok ok k&

Subsequent[fo[the[dppellate[dlivision[decision[Yve[have[dffered[To[The
Planning[Board,[@nd[We[make[the[dffer[dgain[this[¢vening,[fo[¢ooperate
with[the[Board,[{o[dffer[purfassistance[o[the[Board, [fo[¢ooperate[fvith[Cor
Development[at[ihe[T own[Center[@tMn[Mn[Watertown,[fo[¢onduct{ihe
type[dflteview[that[heeds[fo[be[¢onducted[here.

You[@re[how[In[@[position[Where[you[have[iwo[dpplications[in[front[df[you,
two[3ubstantial[@pplications,[Which,[if[granted,[Would[fesult[in[@n
additional[half[iillion[3quare[feet[df[¢ommercial[tetail[§pace.

We[would[like[fo[3ee, [@nd[Ive[believe[it's[in[¢verybody's[interest,[fo
conduct[@[¢omprehensive[teview[fo[inake[dure[that[you[have[dn[ddequate
and[attractive[¢ommercial[¢orridor,[@nd[inost[importantly[@[3afe
commercial[¢orridor.[$o,[dgain, [We[l[TWve[lllve[éxtend[dur[dffer[fo[ork
with[the[Board, [fo[Wvork[With[Cor, [in[putting[fogether[the[dppropriate
studies.[1#13,[p.[13,04]

RESPONSE:

The[Planning[Board[despectfully[dleclines[the[Commentator's[dffer[do[dssist[ith
the[Planning[Board's[feview[df[potential[énvironmental[impacts[for{ihe[COR
project.[fdhe[Planning[Board[Were[fo[dccept[uch[dn[dffer, [the[Planning[Board
would[be[dbdicating[its[tesponsibilities[inder[ihe[SEQRA[law[and[tegulations, [The
very[@hing[@he[Jame[Commentator[has[dccused[his[Board[f[dloing[in[dther
comments.[[As[provided[for(in[dhe[degulations, [dnd[ds[Mentioned[in[fesponse[io
earlie[domments,[COR [ds[project[dponsor,[prepared[ihe[diraft[§ISPvhich[This
Planning[Board[has[dletermined[fo[be[ddequate[dnd[leleased[for[public[eview.
As[3lso[provided[by[lhe[tegulations, [The[Planning[Board[fequested[COR[{o[dIraft
initial[iesponses[lo[§ubstantive[fomments[dn[The[DEIS.[[However, [the[Planning
Board, [ds[lead[dgency[esponsible[for[ihe[ddequacy[dndldccuracy[df[The[EIS, [has
made[hecessary[fevisions[lo[Ghe[dlraft[fesponses[and[3hall[inake[lhe[hecessary
determination[dflacceptability[lo[prepare[thelfinal[FIS.[Mt[ust[be[hoted[That[dhe
Commentator[is[d[known[¢dompetitor{dfilhe[project[§ponsor[and[herefore[it
would[be[ihappropriate[for{the[Planning[Board[io[&d/low[the[Commentator[io
partake[in[the[SEQRA[Review[process[or[ihe[COR[Development[in[dnylinanner
that[is[dbove[dnd[beyond[That[dfldhe[general[public.

See[dlso[Response[lo[Comment[9[dfThis[Jection.
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12.

Must[look[at[éxisting[énvironmental[¢onditions[as[both[iindeveloped
and[as[¢ontaining[2[buildings.

This[project[is[¢ven[lThow, [Ehat[you've[been[tequired[fo[go[back[Io[the
beginning[dand[¢onduct[your[teview[dgain.[[The[project[is[¢ven[inore
complicated[than[it[Wvas[the[dirstime[it[¢ame[before[you.[T hat's[because
two[dr{inore[buildings[have[illegally[been[¢onstructed[dn[the[dite.[[When
you're[looking[@t[the[éxisting[¢énvironmental[¢ondition,[you[heed[fo[look[at
itfs[iffitNvas[@[greenfield, but[youldlso[heed[{o[lookt[itIbecauselthe
buildings[are[there.[You[heed[éxperts[io[help[you[dletermine[how[fo[go
about{¢onducting[d[hew[@nd[¢omplete[¢nvironmental[teview[\Wvhen[you
have[buildings[ditting[dn[The[groundMwhen[you[lMwhen[[ivhen[@n
eligible[3tructure[has[been[forn[dlown,[When[@n[@rchaeological[3ite[has
been[ignored.[[#13,[p.21]

%k ok ok ok k

This[preliminary[inatter[is[df[itmostlimportance[because[With[@lI[previous
determinations[@nd[@pprovals[@nnulled[ihe[process[teturnsfo[ihe
beginning[for[@[lfresh[look."[T his[ineans[that[all[énvironmental[@nalysis
must[@ssume[the[pre[build[¢ondition[dnd[then[ineasure[the[potential
impact{¢f[ihe[Project[dgainst[ihe[lindisturbed[¢ondition.[This[lequirement
has[been[{otally[inissed[dr[dleliberately[ignored[byhoth[COR[@nd[The
Planning[Board.[]#8,[p.2]

ok ok ok ok

As[d[Tast[preliminary[inatter,[While[he[legal[proceedings[Were[pending,[the
Planning[Board[ssued[permits[@nd[COR[¢ommenced[¢onstruction[df[ihe
Project[@t{its[dwn[Hisk.[This[presents[Ghe[dlifficulty[df, [in[ost[¢ases,
destroying[the[driginal[@énvironmental[3etting.[As[@n[éxample,[@n[¢ligible
National[Registry[Historic[$tructure[dnd[dssociated[drchaeological[dite[have
been[dlestroyed[vithout[The[benefit[df[appropriate[dnalysis,[teview[dnd
authority[fo[temove[the[tesource.[In[3pite[dfThis[dlisruption[df[the
environment,[§tudies[ust[be[¢onducted[as[if[ihe[dlisruption[had[hot
occurred.[Public[§copingivould[have[dllowed[for[¢levelopment[df
appropriate[inethodologies[or{teconstructive[@nalysis:[Without[hat
process,[COR[With[the[Planning[Board's[¢tooperation[has[inerely[tevisited
the[previous[@nalysisfWhich[has[been[éxplicitly[tejected[by[Ihe[Court.[]#8,
p.4]
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RESPONSE:

The[DEIS[dloes[provide[dnalysis[df[dhe[dite[prior[§o[dny[dlisturbance[dnd[dloes
provide[@n[dnalysis[dflihe[impacts[df[The[project.[lfor[éxample,[the[drcheology
Phase[AIK[Bl#eport[dloes[provide[dn[investigation[dfihe[3ite[prior[lo[any
disturbance.[[This[drcheology[investigative[teport[has[been[provided[o[The[Town.
Itlvas[hot[dvailable[lo[lThem[dluringlihe[¢ourse[dflhe[prior{ieview.[[The[dllegation
that[@he[Planning[Board[is[3imply[fevisiting[lhe[previous[dnalysis[dn[This[issue[ds
somewhat[illogical.

As[3et[forth[in[Section[ll.[F.,[COR[did[have[lhe[duthority[fo[temove[lhe[Jtark
house.[[There[\vas[ho[tequirement[that[IHPO[be[¢onsulted[dndmo[permission
from[3HPO[Was[fequired[@o[ear[dlown[The[house.[The[Planning[Board[is[how
conducting[a[feview[df[The[3ite[dnd[it[has[The[fesponsibility[lo[fequire[initigation
offihe[impacts[dfithe[project[lo[The[éxtent[practicable.

13. No[alternatives[@nalysis[performed.

Youlhaven't{[Tif[youlook[@t[The[D.E.1.S. [There's[ho[dlternatives[@nalysis[in
this[D.E.L.S.[[Given[the[MMhe itigation, [dne[dfEhe[distinct{Mihere[dre[iwo
distinct[possibilities, [it's[possible[ihe[buildings[that[have[been(illegally
constructed[Will[be[dllowed[{o[3tay,[@nd[Ihat{ho[further[¢onstruction[vould
be[dllowed.[[T hat[lternative[lhasn'ttbeenfooked[at.[lt's[possible[thatThe
buildings[Will[actually[be[tequired[@o[be[forn[down.[IAnd[Ehen[Mand[T]
and[the[3ite[feestablished[ds[lMMas[@[green[ield[Site. [T hat{possibility[hasn't
been[ooked[@t.[1#13,[p.23,[24]

ok ok ok ok

SEQRA[tequires[that[@[DEIS[must[levaluate[dll[ieasonablefdlternatives".[The
regulations[go[dn[{o[3ay[ihat[lthe[fange[dfieasonable[dlternatives[io[the
action[Which[&re[feasible, [¢tonsidering[ihe[dbjectives[@nd[¢apabilities[df[the
project[§ponsor'[nust[be[¢onsidered.[Clearly,[In[the[face[df[The[Appellate
Division[dlecision[it[is[possible[fhat[ho[ddditional[¢levelopment[villhe
allowed[dr[éven[@bandonment[df[the[éxisting[buildings[Willbe[tequired.[In
the[later[¢ase[dlemolition[and[festoration[heed[fo[be[¢onsidered.[Fach[df
these[dlternatives[have[ssociated[¢nvironmental[impactsfivhich[iust[be
considered[dgainst[ihose[df[ihe[proposed[project.[1#8,[p.12]
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RESPONSE:

An[3lternatives[dnalysis[inay[be[found[in[@he[DEIS[dt[pages[F 1[and[d2.[MMs[The
Commentator[has[§tated, [JEQRA[Requires[hat[d[IDEIS[nly[évaluate[The[lrange[df
reasonable[3lternatives[fo[lhel[dction[Which[3re[feasible, considering[the
objective[and[¢apabilities[dfithe[project$ponsor."[[H[NYCRR[3[617.9(B)(5)(v)
(emphasis[added).[The[dlternatives[3et[orth[by[ihe[Commentator[dfiho[urther
construction[beyond[ihe[iwo[buildings[d/ready[built[dnd[The[d/ternative[dfllearing
down[ghe[3tructures[d/ready[¢onstructed[dre[hot[feasible[d/ternatives[¢onsidering
the[dbjectives[dflihe[project[§ponsor.[[Buch[dlternativesiivould[dnly[dccurlif
dictated[byla[¢ourt[dflaw.

14. Mitigation[is[illusory[because[COR[plans[dn[éventually[building[én[&
portion[offits[property[it[¢laims[is[$et[aside[for[initigation.

In[dddition[o[Ihe[3erious[problem[df[§egmentation, [The[lindisclosed
portion[df[COR’s[project(is, [in[part, [The[dreaWhich[the[Planning[Board[@nd
COR[have[tepresented[in[he[DEIS[Was[fo[temain[lindeveloped[@nd[hich
would[temain[available[@s[itigation[for[ihe[dlisclosed[portion[f[The
Project.[Any[initigation[proposed[for(this[@realis[hus[illusory[in[ight[df[the
larger[COR[plan.[This[dlso[is[@[¢lear[Violation[SEQRA.[I#7,[p.[6,[T]

The[3ite[¢levelopment[in[ihe[§outhern[part[dffihe[Site[¢ould[hot[dccur
without[having[§ubstantial[impact[dn[the[Beaver[Meadows[Wetland.

The[iitigation[drea[¢oincides[vith[ihe[drea[identified[in[COR's[inortgage
documents[as[lfuture[Pevelopment[@nd[Building[Area".[#8,[jp.33]

Itfis[¢urious[@s[Wvellfo[hote, Fhat{CORhas[§ubmitted[inaps[@nd[plans[in
support[df[its[project[financing[package[vhich[dlirectly[¢ontravene[the
project[ds[how[presented[o[fhe[Planning[Board[@nd[iake[impossibleihe
stated[fommitment[fo[initigation[ineasures.[This[taises[he[3ignificant[issue
of{3egmentation[df[fhe[¢nvironmental[teview[process.[This[matter[Wwill[be
discussed[furtherin[@his[ubmittal .[J#8,[p.[#,5]

Beyond[impermissible[§egmentation,[the[¢rror[here[ls[¢ven[iore
egregious.[Portions[¢f[Thisfhow[identified[future[¢dlevelopment'[have
previously[been[¢ommitted[for{initigation.[What, [happens[fo[ihe
stormwater[dletention[basin?[What[happens[io[ihe[¢ndangered[3pecies
habitat?{What[happens[io[ihe[$tate[tegulated[Wetland ?[[#8,[p11]

IV Berg

mann 2[#6

associates



Towne[Center[@t[VWatertown Final[Environmental[Jmpact[$tatement
Town[df[Watertown,[INY April[2006

RESPONSE:

See[Response[fo[Comment[] 8[dfThis[$ection[¢doncerning[ihe[irrelevance[dflloan
documents[lo[this[SEQRA[feview[process.[[\s[Stated[dn[page[3 7[dflThe[DEIS,
undevelopable[portions[dflihe[drealgenerally[dlesignated[as[Future[Development
and[Building[Area"[dn[Exhibit[D[df[Ghe[loan[dlocuments[Will[be[inanaged[3s
habitat[initigation[for[Wildlife.

15.

The[COR[project[is[teceiving[disparate[ireatment[from[éther[projects[in
the[Town,[éspecially[the[proposed[$almon[Run[Mall[éxpansion.

As[hoted[In[dur[preliminary[¢omment{letter[df[March[$,[2006,Wve[have
reviewed[Town[tecords[in[ther[natters[before[the[Planning[Board.[Where
studies[dr{dlata[dre[presented[foo[¢lose[To[d[neeting, [teviews[and[@pprovals
have[been[dlelayed[Uintilfd[Thorough[ieview[¢an[be[¢onducted.[Where
zoning[tequirements[are[hot[inet,[teviews[have[been[§uspended[lintil[&
variance[is[pbtained.

Salmon[Run[Mall[Expansion.[The[Board's[ireatment[f[Pyramid’s
application[for[&[1 04,000[3quare[foot[éxpansion[fo[the[$almon[Run[Mall[fo
add[@[§ingle[letailerfalso[3tands[in[3tark[¢ontrast[o[the[Planning[Board’s
inexplicably[hasty[@pproach[o[ihe[COR[Project.[Although[ihe[$almon[Run
project[Was[first{introduced[in[October[$f2005,[the[Town[PlanningBoard
has[teviewed[ihe[projectfor[dver[five[inonths,[and[the[projectfis[3till[In[The
SEQRA[§coping[process,[Which[s[a[3tep[preliminary[fo[preparation[df[ihe
draftf@nvironmental[impact[3tatement{{“EIS”)[3ubmittal.

In[¢ontrast, [in[less[ihan[@wo[ionths,[Ghe[Town[PlanningBoard[has
determined[that[ihe[COR[project’s[DEIS[is[¢omplete[dnd[is[teviewing]its
site[plan[@nd[3ubdivision[@pplications,[Without[inaking[d[lead[dgency
determination,[Without[§coping[ihe[project[inder[$EQRA, [Without
receiving[@[3ite[plan[@pplication,[@and[Without[dletermining[hat[ihe
previously[gubmitted[3ite[plan[@pplicationivas[¢omplete.[Below[is[&
summary[¢omparison[¢f[ihe[teview[process[for[the[fwolprojects[showing
how[they[thave[teceived[dlisparate[freatment[by[ihe[Town[PlanningBoard.

e Lead[Agency[Petermination

Alnonth[after{ihe[$almon[Run[Mall[éxpansion[fas[introduced,
November{2,[2005,[The[Town[Planning[Board[3ent[letters[fo
involved[dgencies[tequesting[¢onsent[that[ihe[Board[be[¢stablished

as[lead[dgency[for[ihe[project,[giving[the[dgencies[BO[days[fo
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respond[@nd[3ignificantly,[$pecifically[tequesting[3uch[dgencies’
input[as[fo[3pecificfissues[df[¢oncern.However, [in[its[teview[df[The
COR[project,[dn[January[]10,[2006, [Justfd[ittle[dver[@Nveeklafter[the
December[22,[2005[Appellate[Division[dlecision,[the[Board
summarily[¢dletermined[fo[dct[ds[lead[dgency,Without[hotifying
other[involved[dgencies[@nd[Without[deeking[their[input[ds[io
specific[¢oncerns[[[a[dlefectIhat{ihe[Appellate[Pivision[found[do[be

critical.

Positive[PDeclaration

The[Planning[Board’s[Positive[Peclaration[forihe[$almon[Run[Mall
expansion[hot[dnly[lists[Tpotential "[impacts[but[¢laborates[dn[Why
orfhow[they[Will[dccur.[For{éxample, [the[dleclaration[days[ihat[Tthe
rebuilding[df[the[fing[toad[Will[ddd[additional[draffic[problems.”[The
declaration[lso[3ays[1[tlhis[project[Wil [&ffect[previously
undisturbed[@reas.[The[drea[ls[¢onsidered[{o[be[&n[drcheological
(sic)@ignificant[drea...Additional[impact[dn[danitary[dewer[lise.[Very
limited[¢apacity[@t[Arsenal[$treetPump[$tation.”[The[dleclaration
suggests[ihat[ihe[Board[has[already[¢letermined[ihat{ihese[impacts
arefdctual [tather[than[potential.[At[the[January[23,[2006[Board
meeting, [Randy[Vaas[dliscussed[at{length[the[tequirements[df
SEQRA[@nd[ihe[tequirement[ihat{ihe[Board[dake[d[Thard[look [t
the[project.

The[Planning[Board’s[Positive[Peclaration[for[the[COR[project{lises
one[Word[{o[identify[fopics[df[potential[impacts[and[provides[ho
information[ds[@o[how[dr[Why[@he[impacts[inay[dccur.[TtHails[{o
even[list@rafficfas[an[drea[df[¢oncern[{instead,[it[Tists
“transportation”,[Which[is[inisleading).[The[dleclaration[dlso[dloes
not{list[Tsewer”[as[a[¢oncern[infitself,[hut[father(Tists[it[ds[a
consideration[linder[7 utilities”[in[uch[@vay[hat[it[¢dloes[hot[3tand
out.[This[is[do[dlespite[The[TactFhat[it[is[generally[known[dnd
accepted[ihat[Virtually[évery[ther[project[llarge[@nd[$mall)[In[This
corridorfis[tequired[fo[¢lealWvith[The[¢xisting[3ewer[¢apacity

problems.

Scoping

The[Planning[Board[tequired[3eepingfor[the[$almon[Run[Mall
expansion[project[{+104,0003quare[feet)[Which[Will[be[partially
built{dn[dlready[dlisturbed[ground.[In[its[January[23,[2006
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resolution, [the[Board[éxplained[Zhat{§coping[Twould[urther[define
the[televant[issues[¢oncerning[potential[impacts[io[be[dddressed[in
the[EIS.[The[Planning[Board[dlirects[ihe[dpplicant[fo[ubmit[d[draft

scope[¢locuments...”

However, [for[the[COR[project,[vhich[involves[¢onstruction[f
400,000[To[$00,000[3quare[feet[dffhew[dlevelopment[dn
undisturbed[ground,[ihe[Planning[Board[has[tequired[ho[§coping,
The[Board[has[3tated[hat[it[dleclined[§copingor(this[project
becauselitis[dlready[familiar[ith[fhe[lelevant[issues,[¢ven[Though
the[benefits[df[§copinghave[hothinglo[¢lo[Wvith[The[board’s
familiarity[Wvith[Zhe[project(li.e.,[public[participation),[@nd[despite
the[fact[ihat{ihe[Appellate[Division[@nnulled[ihe[driginal[FEQRA
review[because[fhere[Was[ho[dpportunity[for[public[participation.

e Completeness[Review

Atfits[February[T,[2006[ineeting [the[Town[PlanningBoard
determined[$almon[Run[Mall’s[draft[§cope[fo[be[¢omplete, [Hut
only[after[@[painstaking[process.[Although[the[dlraft[§coping
documents[¢onsisted[df[@pproximately[3even[pages[ihat[had[been
submitted[d[\veek[beforehand,[§ome[Board[inembers[indicated
they[had[hot[yet[teviewed[them[by[ihe[February[ineeting.[At[ihe
meetingfitself, [fhe[Board[§3pent[a[3ignificantf@mount[f[fime
reviewing[the[dlocuments,[With[Attorney[Mead[leading[ihe

discussion.

In[§tark[¢ontrast,[hot[dnly[dlid[The[Planning[Board[hot{tequire
scoping[for{ihe[COR[project,[but{ihe[Boardfound[COR’s[¢ntire
DEIS[Ho[be[¢omplete[Uipon[d[inere[day’s[teview.[COR[§ubmitted[d
DEIS[dn[January[25,2006[@nd[iade[d[decond[§ubmittal[dn
February[,[2006.[At[its[February[Y,[2006[tegularineeting, [the
Planning[Board[dletermined[ihe[DEIS[Was[@dequate[and[¢omplete.
The[dliscussion[¢f[The[DEIS[at[The[February[ineeting[Was[led[hot[by
Attorney[Mead, [but[by[COR's[attorney,[Catherine[Johnson[@nd[ho
Board[inember[gjuestioned[Whether{ihe[teports[tontained[in[ihe
DEIS[Were[ddequate[¢ven[Though[They[ielied[dn[dld[3tudies.[Nor
did[@ny[Board[iemberfguestion[the[ddequacy[df[the[teview[df
alternatives[¢r[alternative[initigation[ineasures.[The[Board[inembers
claimed[that[they[had[@dequate[§ime[fo[teview[The[DEIS[dlespite[he
fact[ihat[itfhad[justbeen[3ubmitted[Ihe[dlay[before.[Atesolution
determining[ihe[DEIS[¢omplete[had[been[prepared[in[ddvance[f
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